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INTRODUCTION. 


HE ſpirit of Philoſophy which 
i peculiarly diſtinguiſhes the pre- 
2 ſent age, after having corrected 
L a number of errors fatal to So- 
ciety, ſeems now to be directed towards the 
principles of Society itſelf; and we ſee pre- 
judices vaniſh, which are difficult to over- 
come, in progortion as it is dangerous to at- 
tack them (a). This riſing freedom of ſenti- 


la) As every popular notion, which may contribute 
to the ſupport of an arbitrary Government, is at all times 
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ment, the neceſſary forerunner of political 
freedom, led me to imagine that it would 
not be unacceptable to the Public, to be made 
acquainted with the principles of a Conſti- 
tution, on which the eye of curioſity ſeems 
now - to be univerſally turned; and which, 
though celebrated as a model of perfection, 
is yet but little known to its admirers. 

J am aware that it will be deemed pre- 
ſumptuous in a Man who has paſſed the 
greateſt part of his life out of England, to 


attempt a delineation of the Engliſh Govern- 


ment; a ſyſtem, which is ſuppoſed to be fo 
complicated as not to be underſtood, or de- 
veloped, but by thoſe who have been initiated 
in the myſteries of it from their infancy. 

But, though a foreigner in England, yet as 
a native of a free Country, I am no ſtranger 
ro thoſe circumſtances which conſtitute or 
characteriſe liberty : even. the great diſpropor- 
tion between the Republic of which I am 


vigilantly protected by the whole ſtrength of it, political 
prejudices are, laſt of all, if ever, ſhaken off by a Nation 
ſubjected to ſuch a Government. A great change in this 
reſpect, however, has of late taken place in France, 
where this book was firſt publiſhed, and opinions are now 
diſcuſſed there, and tenets avowed, which, in the time of 
Lewis the fourteenth, would have appeared downright 
blaſphemy : it is to this an alluſion is made above. 
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2 member and in which I formed my prin- 
ciples, and the Britiſh Empire, has perhaps 
only contributed to facilitate my political 
inquiries. | 

As the Mathematician, the better to diſco- 
ver the proportions he inveſtigates, begins with 
freeing his equation from coefficients or ſuch 
other quantities as only perplex, without pro- 
perly conſtituting, it, — ſo it may be advantage- 
ous to the inveſtigator of the cauſes that pro- 
duce the equilibrium of a Government, to have 
previouſly ſtudied them, diſengaged from the 
apparatus of fleets, armies, foreign trade, 
diſtant and extenſive dominions, in a word, 
from all thoſe brilliant circumſtances which ſo 
greatly affect the external appearance of a 
powerful Society, but have no eſſential con- 
nection with the real principles of it. 

It is upon the paſſions of Mankind, that is, 
upon cauſes which are unalterable, that the 
action of the various parts of a State depends, 
The machine may vary as to its dimenſions, 
but its movement and acting ſprings {till 
remain intrinſically the ſame; and that time 
cannot in any ſhape be conſidered as loſt, 
which has been ſpent in ſeeing them act and 
move in a narrower circle. 

One other conſideration I will ſuggeſt, 
N B 2 
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which is, that the very circumſtance of being 
a foreigner may of itſelf be attended, in this 
caſe, with a degree of advantage. The Eng- 
liſh themſelves (the obſervation cannot give 
them any offence) having their eyes open, as I 
may ſay, upon their liberty, from their firſt 
entrance into life, are perhaps too much fami- 
liariſed with its enjoyment, to enquire, with 
real concern, into its cauſes. Having acquired 
practical notions of their government, long 
before they have meditated on it, and theſe 
notions being ſlowly and gradually imbibed, 
they at length behold it without any high 
degree of ſenſibility ; and they ſeem to me, in 
this reſpect, to be like the recluſe inhabitant 
of a Palace, who is perhaps in the worſt ſitua- 
tion for attaining a complete idea of the whole, 


and never experienced the ſtriking effect of 


its external ſtructure and elevation; or, if you 
pleaſe, like a Man who, having always had a 
beautiful and extenſive ſcene before his eyes, 


continues for ever to view it with indif- 


ference. 

But a ſtranger, beholding at once the va- 
rious parts of a Conſtitution diſplayed before 
him, which, at the ſame time that it carries 
liberty to its height, has guarded againſt in- 
conveniences ſeemingly inevitable, beholding 
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in ſhort thoſe things carried into execution, 
which he had ever regarded as more deſirable 
than poſſible, he is ſtruck with a kind of ad- 
miration; and it is neceſſary to be thus 
ſtrongly affected by objects, to be enabled 
to reach the general principle which governs 
them. N | 

Not that I mean to infinuate that I have 
penetrated with more acuteneſs into the Con- 
ſtitution of England than others; my only 
deſign in the above obſervations was to ob- 
viate an unfavorable, though natural pre- 
poſſeſſion ; and if, either in treating of the 
cauſes which originally produced the Engliſh 
liberty, or of thoſe by which it is ſtill main- 
tained, my obſervations ſhould be found new 
or ſingular, I hope the Engliſh reader will 
not condemn them, but where they ſhall be 
found inconſiſtent with Hiſtory, or with daily 
experience. Of my readers in genera] I 
alſo requeſt, that they will not judge of 
the principles I ſhall lay down, but from 
their relation to thoſe of human nature: a 
conſideration which is almoſt the only one 
eſſential, and has been hitherto too much 
neglected by the Writers on the ſubject of 
Goyernment. 
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TEE "CHAP... 6g 
Cauſes of the liberty of the Engliſh Nation.— 
: | Reaſons of the difference between the Go- 
vernment of England, and that of France.— 
In England, the great power of the Crown, 


untler the Norman kings, created an union 


berween the Nobility and the People. 


P . 


HEN the Romans, attacked on all 
ſides by the Barbarians, were reduced 


to the neceſſity of defending the centre of 


their Empire, they abandoned Great Britain, 
as well as ſeveral other of their diſtant pro- 


vinces. The Hand, thus left to itſelf, became 


a prey to the Nations inhabiting the ſhores 
of the Baltic; who, having firſt deſtroyed the 
ancient inhabitants, and for a long time reci- 
procally annoyed each other, eſtabliſhed ſe- 
veral Sovereignties in the ſouthern part of 
the Iſland, afterwards called England, which 
at length were united, under won into one 
Kingdom. 


the Anglo. Saxon Princes, among whom Al- 
fred the Great and Edward the Gonfeſſor are 


particularly celebrated, reigned for about two 
4 


The ſucceſſors of this Prince, oc 
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hundred years; but, though our knowledge 
of the principal events of this early period 
of the Engliſh Hiſtory is in ſome degree 
exact, yet we have but vague and uncertain 
accounts of the Government which theſe 
Nations introduced. | 

It appears to have had little more affinity 
with the preſent Conſtitution, than the gene- 


ral relation, common indeed to all the Go- 


vernments eſtabliſhed by the Northern Na- 
tions, that of having a King and a Body of 
Nobility ; and the ancient Saxon Government 
is „left us in ſtory (to uſe the expreſſions of 
„ Sir William Temple on the ſubject) but 
« like ſo many antique, broken, or defaced 


„ pictures, which may ſtill repreſent ſome- 


6 


thing of the cuſtoms and faſhions of thoſe 
« ages, though little of the true lines, pro- 
«© portions, or reſemblance.” (4) 

It is at the era of the Conqueſt, that we 
are to look for the real foundation of the 
Engliſn Conſtitution. From that period, ſays 
Spelman, novus ſeclorum naſcitur ordo. (C) 


William of Normandy, having defeated Ha- 


a) See his Introduction to the Hiſtory of England. 


(b) See Spelman, Of Parliaments.— It has been a fa- 
vourite theſis with many Writers, to pretend that the 
Saxon Government was, at the time of the Conqueſt, 
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told, and made himſelf maſter-of the Crown, 
ſubverted the ancient fabric of the Saxon 


by no means ſubverted ; that William of Normandy le- 
ally acceded to the Throne, and conſequently to the en- 


gagements, of the Saxon Kings; and much argument has 
in particular been employed with regard to the word Con- 
gue/?, which, it was ſaid, in the teudal ſenſe only meant 


acqu, Ation. Theſe opinions. have been particularly infifted 


upon in times of popular oppoſition; and indeed there 


was a far greater probability of ſucceſs, in raiſing among 
the People the notions familiar to them of legal claims 


and long eſtabliſhed cuſtoms, than in arguing with them 
from the no lefs rational, but leſs determinate and ſome- 


what dangerous doctrines, concerning the original rights 


of Mankind, and the lawfulneſs of at all times 5 oppoſing 
gn to an oppreſſive Gorernmet. 

But if we conſider, that the manner in which the 
public Power is formed in a State, is ſo very eſſential a 


part of its Government, and that a thorough change in 


this refpe& was introduced into England by the Conqueſt, 


"we ſhall not ſcruple to allow that a new government was 


eſtabliſhed, Nay, as almoſt the whole landed property 
in the Kingdom vas at that time transferred to other 


n Hands, a new Syſtem” of criminal Juſtrce introduced, and 


the language of the law moreover altered, the revolution 
may be ſaid to have been ſuch as is not perhaps to be 


paralleled in the Hiſtory of any other Count. 
Some Saxon laws, favourable to the liberty of the 
people, were indeed again eſtabliſned under the ſüc- 


ceffors of William; but the introduction of ſome new 


modes of proceeding” in the Coutts of Juſtice, and of a 
| we Oy way OF! ſo res. as the OY e 
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Legiſlation : he exterminated, or expelled, 


the former occupiers of lands, in order to 


diſtribute their poſſeſſions among his fol- 


lowers; and eſtabliſhed the feudal ſyſtem of 


Government, as better adapted to his ſitua- 
tion, and indeed the only one of which he 


poſſeſſed a competent idea. 


in the State remains the ſame, be ſaid to be the intra- 


duction of a new Government; and, as when the laws in 
queſtion were again eſtabliſhed the public Power in 


England continued in the fame channel where the Con- 
queſt has placed it, they were more properly modifica- 
tions of the Anglo-Norman Conſtitution, than they were 


the abolition ot it; or, fince they were again adopted 


from the Saxon Legiſlation, they were rather imitations 
of that legiſlation, than the reſtoration of the Saxon Go- 
vernment. 

| Cantented, however, with the two authorities I have 
above quoted, I ſhall dwell no longer on a diſcuſſion of the 
preciſe identity, or difference, of two Governments, that 
is, of two ideal ſyſtems, which only exiſt in the con- 
ceptions of Men. Nor do I wiſh to explode a doctrine, 
which, in the opinion of ſome perſons, giving an addi- 
tional ſanction and dignity to the Engliſh Government, 
contributes to increaſe their love and reſpe& for it. It 
will be ſufficient tor my purpoſe, if the Reader ſhall be 
pleaſed to grant that a material change was, at the time 
of the Conqueſt, effected in the Government then exiſt- 
ing, and is, in conſequence, diſpoſed to admit the 
proofs that will preſently be laid before him, of ſuch 


change having prepared the eſtabliſhment of the pun 


pays 8 — 
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This ſort of Government prevailed alſo in 
almoſt all the other parts of Europe. Bur, 
inſtead of being eſtabliſhed by dint of arms 
and all at once, as in England, it had only 
been eſtabliſhed on the Continent, and par- 
tieularly in France, through a long ſeries of 
flow ſucceſſive events; a difference of circum- 
ſtances this, from which conſequences were 
in time to ariſe, as important as _ were at 
firſt difficult to be foreſeen. 

The German Nations who paſſed the Rhine 
to conquer Gaul, were in a great degree 
independent. Their princes had no other title 
to their power, but their own valour and the 
free election of the People; and as the latter 
had acquired in their foreſts but contracted 
notions of ſovereign authority, they followed 
a Chief, leſs in quality of ſubjects, than as 
companions in conqueſt. 

Beſides, this conqueſt was not the irruption 
of a foreigh army which only takes poſſeſſion 
of fortified towns. It was the general inva- 
ſion of a whole People, in ſearch of new ha- 


bitations; and as the number of the Con- 


querors bore a great proportion to that of 


the conquered, who were at the ſame time 


enervated by long peace, the expedition was 
no ſooner compleated than all danger was at 
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OF ENGLAND. it 
an end, and, of courſe, their union alſo. 


After dividing among themſelves what lands 


they thought proper to occupy, they ſepa- 
rated; and though their tenure was at firſt 
precarious, yet, in this particular, they de- 
pended not on the King, but on the general 
aſſembly of the Nation (a). 

Under the Kings of the firft race, the fiefs, 
by the mutual connivance of the Leaders, at 


firſt became annual ; afterwards, held for life. 


Under the deſcendants of Charlemain, they 
became hereditary : (5) and when at length 
Hugh Capet effected his own election to the 
prejudice of Charles of Lorrain, intending to 
render the Crown, which in fact was a fief, 
hereditary in his own family, (c) he eſtabliſhed 
the hereditariſhip of fiefs as a general prin- 
ciple ; and, from this epoch, authors date the 


(a) The fiefs were originally called, ferræ jure benefictt 
concefſze ; and it was not till under Charles 4e Gros the 
term ie, began to be in uſe. — See BENEFICiUm, Gloſs 
Du Cange. | 

( 4pud Francos vero, ſenſim pedetentimque, jure hæredi- 
tario ad heredes tranſicrunt feuda; quod labente ſœculo nono 
iucipit. See FEUDUM—Du Cange. 

(c) Hottoman has proved beyond a doubt, in his Franco- 
gailia, that under the two firſt races of Kings, the Crown 
of France was elective. The Princes of the reigning fa- 
mily had nothing more in their favour, than the cuſtom 
of chuſing one of that houſe, 
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complete eſtabliſhment of the feudal ſyſtem 
in France. 


On the other hand, the Lords who gave 


their ſuffrages to Hugh Capet, forgot not the 


intereſt of their own ambition. They com- 
pleated the breach of thoſe feeble ties which 
ſubjected them to the rayal authority, and 
became every where independent. They left 
the King no juriſdiction either over them— 
ſelves, or their Vaſſals; they reſerved the right 
of waging war with each other; they even 
aſſumed the ſame privilege, in certain caſes, 
with regard to the King himſelf; (a) ſo that 
if Hugh Capet, by rendering the Crown 
hereditary, laid the foundation of the great- 
neſs of his family, and of the Crown itſelf, 
yet he added little: to his own authority, 
and acquired ſcarcely any thing more than 
a nominal ſuperiority over the number of 


(a) The principal of theſe caſes was when the King 
refuſed to appoint Judges to decide a difference between 
himſelf and one of his firſt Barons, the latter had then 
a right to take up arms againſt the King : and the ſub- 
ordinate Vaſſals were ſo dependent on their immediate 
Lords, that they were obliged to follow them againſt the 
Lord Paramount. St. Louis, though the power of the 
Crown was in his time much increaſed, was obliged to 
confirm both this privilege of the firſt Barons, and this 
obligation of their Vaſſaas. 
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OF ENGLAND. 13 
Sovereigns who then ſwarmed in France. (a) 
But the eſtabliſhment of the feudal ſyſtem 
in England, was an immediate and ſudden 
conſequence of that conqueſt which intro- 
duced it. Beſides, this conqueſt was made by 
a Prince who kept the greater part of his 
army in his own pay, and who was placed 
at the head of a People over whom he was 
an hereditary Sovereign : circumſtances, which 
gave a totally different turn to the Govern- 
ment of that Kingdom. | 
Surrounded by a warlike, though a con- 
quered Nation, William kept on foot a part 
of his army. The Engliſh, and after them 
the Normans themſelves, having revolted, he 
cruſhed both; and the new King of England, 
at the head of victorious troops, having to 
do with two nations at enmity with each 
other, lying under a reciprocal check, and 


(5) * The Grandees of the Kingdom,“ ſays Mezeray, 


„ thought that Hugh Capet ought to put up with all 


4 their inſults, becauſe they had placed the Crown on 
& his head: nay, fo great was their licentiouſneſs, that 
on his writing to Audebert, Viſcount of Perigueux, 
ordering him to raiſe the ſiege he had laid to Tours, 


«c 


« and aſking him, by way of reproach, who had made 


« him a Vitcount ? that Nobleman haughtily anſwered, 
„% Not you, but thoſe who made you a King. [Non pas 
% vous, mais ceux qui vous ont fait Rei. ]” 
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equally ſubdued by a ſenſe of their unfor- 
tunate reſiſtance, found himſelf in the moſt 
favourable circumſtances for becoming an 
abſolute Monarch; and his laws thus promul- 
gated in the midſt, as it were, of thunder and 
lightning, impoſed the yoke of deſpotiſm, 
both on the victors and the vanquiſhed, 

He divided England into ſixty thouſand two 
hundred and fifteen military fiefs, all held of 
the Crown; the poſſeſſors of which were, on 
pain of forfeiture, to take up arms and repair 


to his ſtandard on the firſt fignal : he ſub- 


jected not only the common people, but even 
the barons, to all the rigours of the feudal 
Government. He even. impoſed on them his 
tyrannical foreſt laws. (a) 

He aſſumed the prerogative of impoſing 
taxes: he inveſted himſelf with the whole 
executive power of Government: but what 
was of the greateſt conſequence, he arrogated 
to himſelf the moſt extenſive judicial power 


(a) He reſerved to himſelf an excluſive privilege of 
killing game throughout all England, and enaCted the 
ſevereſt penalties on all who ſhould attempt it without his 


permiſſion. The ſuppreſſion, or rather mitigation, of 


theſe penalties, was one of the articles of the Charta de 
Porefia, which the Barons afterwards obtained by force 
of arms. Nullus de cetero amittat vitam, vel membra, pro 
eenatione ard. Ch. de Foreſt, Art. 10. 
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OF ENGLAND. 1 5 
in the eſtabliſhment of the Court which was 
called Aula Regis; a formidable Tribunal, 
which received appeals from all the Courts 
of the Barons, and decided in the laſt reſort 
on the eſtates, honour, and hves of the Barons 
themſelves, and which, being wholly com- 
poled of the great officers of the Crown, 
removable at the King's pleaſure, and having 
the King himſelf for Preſident, held the firſt 
Nobleman in the Kingdom under the ſame 
controul as the meaneſt ſubject. 

Thus, while the Kingdom of France, in 
conſequence of the ſlow and gradual forma- 
tion of the feudal Government, found itſelf, 
in the iſſue, compoſed of a number of parts, 
ſimply placed by each other, and without any 
reciprocal adherence, the Kingdom of Eng- 
land on the contrary, in conſequence of the 
ſudden and violent introduction of the ſame 
ſyſtem, became a compound of parts united 
by the ſtrongeſt ties; and the regal Autho- 
rity, by the preſſure of its immenſe weight, 
conſolidated the whole into one compact 
indiſſoluble body. 

It is to this difference in the original Con- 
ſtitution of France and England, that is, in 
the original power of their Kings, that we 
muſt attribute the difference, ſo little analo- 
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gous to its cauſe, of their preſent Conſtitu- 


tions. It is this which furniſhes the ſolution 


of a problem, which, I muſt conteſs, for a 
long time perplexed me, and explains the 
reaſon why, of two neighbouring Nations, 
ſituated almoſt under the ſame climate, and 
having one common origin, the one has 
attained the ſummit of liberty, the other has 
gradually ſunk under the moſt abſolute Mo- 
narchy. 

In France the royal Authority was indeed 
inconſiderable; but this circumſtance by no 
means favoured general liberty. The Lords 
were every thing; and the bulk of the Na- 
tion were accounted nothing. All thoſe wars 
which were made on the King, had not liber- 
ty for their object; for of this their Chiefs 
already enjoyed but too great a ſhare: they 
were the mere effects of private ambition or 
caprice. The People did not engage in them 
as aſſociates in the ſupport of a cauſe common 
to all; they were dragged, blindfold and like 
faves, to the ſtandard of their Leaders. In 
the mean time, as the laws, by which their 
Maſters were Vaffals, had no relation to thoſe 
by which they were themſelves bound as ſub- 


jets, the reſiſtance, of which they were made 
the inſtruments, never produced any advan- 
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tageous conſequence in their favour, nor did 
it eſtabliſh any principle of freedom that was 
in any caſe applicable to them. 

4 he inferior Nobles, who ſhared in the in 
dependence of the ſuperior Nobility, added 
alſo the effects of their own inſolence to the 
deſpotiſm of ſo many Sovereigns; and the : 
People, wearied out by ſufferings, and ren- 
_ dered deſperate by oppreſſion, at times at- 
tempted to revolt. But, being parcelled out 
into ſo many different States, they could bur 
ſeldom agree, either in the nature, or the times, 
of their complaints. The inſurrections, which 
ought to have been general, were only ſuc- 
ceſſive and particular. In the mean time the 
Lords, ever uniting to avenge their common 

cauſe as Maſters, fell with irreſiſtible ad van- 
| tage on Men who were divided ; the People 
were ſeparately, and by force, brought back- 
to their former yoke; and Liberty, that pre- 
cious offspring which requires ſo many fa- 
vourable circumſtances to foſter it, was every 
where ſtifled in its birth. (a) 


ta) It may be ſeen in Mezeray, how the Flemings, at 
the time of the great revolt which was cauſed, as he ſays, 
4c by the inveterate hatred of the Nobles (les Gentils- 
„% hommes) againſt the people of Ghent,” were cruſhed. 
by the union of almoſt all the Nobility of France, —See 


Mexeray, Reign of Charles VI. 
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At length, when by conqueſts, by eſcheats, 
or by Treaties, the ſeveral Provinces came to 
be re. united (a) to the extenfive und conti- 
nually incteaſing dotninions of the:Monatch, 
Pp became Os to their new Maſter, - 


Ws The word. re- union . in be Frepech law, or 
Hiftory, the reduction of a Province to an immediate de- 

pendente' on the Crown. The French Lawyers, who 
| were at all times remarkably”: zealous for the aggratidiſe- 
ment of the Crown (a cal which would not have been 
blameable, if it had been exerted only in the ſuppreſſion 
of lawleſs Ariſtocraey) always contended, that when a 
province once came into the poſſefſion of the King, even 
any private dominion of his before he acceded to the 
Throne, it became vc xuitell. for ever: the Of chnnatce of 
Movlins, in the year 12506, has ſince given a thorough 
ſanction to theſe principles. The , re-union; of a pro- 
vince , might be occaſioned, firſt, by the caſe juſt men- 
tioned, of the acceſſion of the poſſeſſor of, jt to the 
Thione: thus at the acceſſion of Henty IV. (the ſiſ- 
ter of the late King being excluded by the Salic law) 
Navarre and Beam were re-un'tel. Secondly, by the 
fclony. of the poſſeſſor, when the King was able to en- 
force by dint of arms, the judgment paſſed by the 
Judges he had appointed: thus the ſmall Lordſhip of 
Rambouillet was ſeized upon by Hugh Caper, 6n which 
authors remark that it was the firſt domi nion that was re- 
united; and the Dutchy of Normandy was afterwards 
taken in the ſame manner by Philip Auguſtus from 
John King of England,” condemned for the murder of 
Arthur Duke of Brittanny. Thirdly, by the laſt will of 
the poſſeſſor: Provence was re- united in this manner, 
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ready trained to obedience. The few privi- 
leges which the Cities had been able to pre- 
ſerye, were little reſpected by a Sovereign 
who had himſelf entered into no engagement 
to that purpoſe ; and, as the re-unjons were 
made at different times, the King was always 
in a condition to overwhelm every new Pro- 
vince that accrued to him, with the weight of 
all thoſe he already poſſeſſed. 


under the reign of Lewis XI. Fourthly, by intermar- 
riages : this was the caſe of the County of Champagne, 
under Philip the Fair; and of Britanny, under Francis I. 
Fifthly, by the failure of heirs of the blood, and ſome- 
times of heirs male : thus Burgundy was ſeized upon by 
Lewis XI. after the death of Charles the Bold, Duke of 
that Province. Laſtly, by purchaſes : thus Philip of Va- 
lois purchaſed the Barony of Montpellier ; Henry IV. 
the Marquiſat of Saluces; Lewis XIII. the Princi- 
pality of Sedan, &c. 

Theſe different Provinces, which, with others united, 
or re- united, after a like manner, now compole the French 
Monarchy, not only thus conferred on their reſpective 
Sovereigns different titles, but alſo differed from each 
other with reſpect to the laws which they followed, and 
ſtill follow: the one are governed by the Roman law, 
and are called Pays de Droit ecrit ; the others follow parti- 
cular cuſtoms, which in proceſs of time have been ſet down 
in writing; and are called Pays de Droit Conti mier. In thoſe 
Provinces the people had, at times, purchaſed privileges 
from their Princes, which in the different Provinces were 
alſo different, according to the wants and temper of the 
Princes who granted them. | 
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As à farther conſequence of theſe dif- 
ferences between the times of the re- unions, 
the ſeveral parts of the Kingdom entertained 
no views of aſſiſting each other. When ſome 
one reclaimed its privileges, the others, long 


ſince reduced to ſubjection, had already for- 


gotten theirs. Beſides, theſe privileges, by 
reaſon of the differences in the Governments 
under which the Provinces had formerly been 
held, were alſo almoſt every where different: 
the circumſtances which happened in one 
place, thus bore little affinity to thoſe 
which fell out in another; the ſpirit of union 
was loſt, or rather had never exiſted : each 
Province, reſtrained within its particular 
bounds, only ferved to enforce the general 
ſubmiſſion ; and rhe ſame canſes which had 
reduced that warlike, ſpirited Nation, to a 
yoke of ſubjection, concurred alſo to keep 
them under 1t. 

Thus Liberty periſhed in France, becauſe 
it wanted a favourable culture and proper 
ſituation. Planted, if I may fo expreſs my- 
ſelf, but juſt beneath the ſurface, it preſently 
expanded, and ſent forth ſome large ſhoots ; 
but having taken no root, it was ſoon plucked 
up. In England, on the contrary, the ſeed 
lying at a great depth, and being covered with 
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an enormous weight, ſeemed at firſt to be 
ſmothered; but it vegetated with the greater 
force; it imbibed a more rich and abundant 
nouriſhment ; its ſap and juice became better 
aſſimilated, and it penetrated and filled up 
with its roots the whole body of the foil. It 
was the exceſſive power of the King which 
made England free, becauſe it was this very 
exceſs that gave riſe to the ſpirit of union, 
and of concerted reſiſtance. Poſſeſſed of ex- 
tenſive demeſnes, the King found himſelf in- 
dependent ; veſted with the moſt formidable 


_ prerogatives, he cruſhed at pleaſure the moſt 


powerful Barons in the Realm: it was only 
by cloſe and numerous confederacies, there- 
fore, that theſe could reſiſt histyranny ; they 


even were compelled to aſſociate the People 


in them, and make them partners of public 


Liberty. 
Aſſembled with 4 Vaſſals in their great 


Halls, where they diſpenſed their hoſpitality, 


deprived of the amuſements of more poliſhed 
Nations, naturally inclined, beſides, freely to 
expatiate on objects of which their hearts 


were full, their converſation naturally turned 


on the injuſtice of the public impoſitions, on 
the tyranny of the judicial proceedings, and, 
above all, on the deteſted foreſt laws. 
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Deſtitute of an opportunity of cavilling 
about the meaning of laws of which the terms 
were preciſe, or rather diſdaining the reſource 
of ſophiſtry, they were naturally led to exa- 
mine into the firſt principles of Society: they 
enquired into the foundations of human au- 
thority, and became convinced that Power, 
when its object is not the good of thoſe who 
are ſubject to it, is nothing more than the 
right of the ſtrongeſt, and may be repreſſed by 
the exertion of a ſimilar right. 

The different orders of the feudal Govern- 
ment, as eſtabliſhed in England, being con- 
nected by tenures exactly fimilar, the ſame 
maxims which were laid down as true againſt 
the Lord paramount, in behalf of the Lord 
of an upper fief, were likewiſe to be ad- 
mitted againſt the latter, in behalf of the 
owner of an inferior fief. The ſame maxims 
were alſo to be applied to the poſſeſſor of a 
ſtill lower fief: they further deſcended to the 
freeman, and to the peaſant; and the fpirit 
of liberty, after having circulated through 
the different branches of the feudal ſubor- 
dination, thus continued to flow through ſuc- 
ceſſive homogeneous channels; it forced ta 


itſelf a paſſage into the remoteſt ramifica- 
tions, and the principle of primeval equality 
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every where became diſfufed and eſlabliſhed 
A ſacred principle, which neither injuſtice. 
nor ambition can eraſe; which exiſts in every 
breaſt; and, to exert iiſelf, requires only to 
be awakened among the numerous and "0p" 
mee of Mankind. $87.2 

But when the Barons, whom their per- 
ſonal conſequence had at firſt cauſed to be 
treated with caution and regard by the So- 
vereign, began to be no longer ſo, when the 
tyrannical laws of the Conqueror became fill 
more tyrannically executed, the confederaey; 
for which the general Upptefon had paved 
the way, inſtantly took place. The Lorq, 
the Vaſſal, the inferior Vaffal, all united. 
They even implored the aſſiſtance of the 
peaſants and cattagerb; and that bavghty 
averſion With which on the Continent the 
Nobility repaid the induſtrious hands which 
fed them, was, in Englanfl,” compeRed to 
yield ta the preſſing nepeſhty: of ſewing bounds 

to the Royal authority! - : 

The People, on the, orher hand, 3 . 
eee they were called upon ta defend, 
was a cauſe common to all; and they were 
ſenſible, beſides, _ . Wes were the neceſ- 


ſary ſupporters of it. Inſtructed by the 
example of their E Mlnrvfoaks and 
C 4 
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ſtipulated conditions for themſelves : they in- 
faſted that, for the future, every individual 
ſhould be intitled to the protection of the 
law; and thus thoſe rights with which the 


Lords had ſtrengthened themſelves, in order 


+ > #- B 


to oppole the tyranny, of the Crown, became 
a bulwark which was, in time, to reſtrain 
their own. 
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4 l advantage England had over r France : 
it formed one undivided State, 


2 was in the reign of Henry the Firſt; 

about - forty years after the . Conqueſt; 
that we ſee the above cauſes begin to operate. 
This Prince having aſcended the Throne to 
the excluſion of his elder brother, was ſen- 
ſible that he had-no other means to maintain 
his power than by gaining the - affection of 
his ſubjects; but; at the ſame time, he per- 
ceived that it muſt be the affection of the 
whole Nation : he, therefore, not only miti- 
gated the rigour of the feudal laws in favour 
of the Lords, but alſo annexed as a con- 


dition to the Charter he granted, that the 


Lords ſhould allow the ſame freedom to their 
reſpectiye Vaſſals. Care was even taken to 
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OF ENGLAND. 25 
aboliſh thoſe laws of the Conqueror which 
lay heavieſt on the loweſt claſs of the 
People (a). 57"; 

Under- Henry the Second, liberty took a 
farther ſtride; and the ancient 7 ydl by jury, 


a mode of procedure which is at preſent one 


of the moſt valuable parts of the Engliſh 
law, made again, though imperfectly, its ap- 
pearance. 


But theſe cauſes, which had wotked but 
filently and flowly under the two Henrys, who 
were Princes in ſome degree juſt, and of 
great capacity, manifeſted themſelves, at 
once, under the deſporic reign of King John. 
The royal prerogative, and the foreſt laws, 
having been exerted by this Prince to a de- 


(a) Amongſt others, the law of the Curfty, It might 
be matter of curious diſcuffion to inquire what the Anglo- 
Saxon Government would in proceſs of time have become, 
and of courſe the Government of England be at this time, 
if the event of the Conqueſt had never taken place; 
which, by conferring an immenſe as well as unuſual 
power on the Head of the feudal Syſtem, compelled the 
Nobility to contract a laſting and ſincere union with the 
People. It is very probable that the Engliſh Govern» 
ment would at this day be the ſame as that which long 
prevailed 3 in Scotland, where the King and Nobles en- 
groſled, jointly, or by turns, the whole power in tho 
State, the ſame as in Sweden, the ſame as in Denmark, 


Countries whence the Anglo-Saxons came, 
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gree of exceflive ſeverity, he ſoon beheld a 
general confederacy formed againſt him: and 
here we muſt obſerve another circumſtance, 
highly IT AS well! as h to 
England. otro ft 4910 
England was not, Sar W an aggre · 
gation of a number of different Sovereignties: 
it formed but one ſtate, and acknowledged 
but one Maſter, one general title: the ſame 
laws, the fame kind of dependence, conſe- 
quently” the ſame notions, the ſambrintereſts, 5 
pre bailed throughout the Whole. The extre: | 
mities of the kingdom could, at all times, 
unite fo give a check to the exertions of an 
unjuſt power. From the river Twerd to 
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Portſinouth, from Yarmouth to the Land's Y 
epd, all was in motion the agitation in- 
greaſed from the diſtance like the rolling : 


waves of an extenſixa ſea; and the Monarch, 
left to himſelf, and deſtitute of reſources, ſaw 
himſelf attacked on all ſides by an ufiverſal 
combjnation of his ſubjects. 5 

No ſooner was the ſtandard ſet up againſt 


= Jn than his very courtiers forſook him. 7 
In this ſituation, finding no part of his king- N 

dom leſs irritated againſt him than another, N 

having no detached province which he could 
qi engage in his delenee by promiſes of pardon, | 
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or of particular conceſſions, the trivial though 
never - failing reſources of Government, he 
was compelled, with feven of his attendants; 
all that remained with him, to ſubmit him- 
ſelf to the diſpoſal of his ſubje&s ; and he 
ſigned at Runing Mead (a) the Charter of 
the Foreſt, together with the famous charter, 
which, from its ſuperior and extenſive im- 
portance, is denominated Magna Charta. | 

By the former, the moſt tyrannical part of 
the foreſt laws was abolihed; and by the 
latter, the rigour of the feudal laws was 
gteatly mitigated in favour of the Lords. But 
this Charter did not ſtop there; conditions 
were alſo ſtipulated in favour of the nu- 
merous body of the people who had concurred 


to obtain it, and who claimed, with ſword*in 


hand, a ſhare in that ſecurity it was meant to 


_ eſtabliſh. | It was henee inſtituted by the 


Great Charter, that the ſame ſervices which 


were remitted in favour of the Barons, ſhould: 


be ! in like manner remitted in favour of their 
Vaſſals. This Charter moreover eſtabliſhed 
an equality of weights and meaſures through- 
out England; it exempted the Merchants 
from arbitrary impoſts, and gave them liberty 
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to enter and depart the Kingdom at pleaſure : 
it even extended to the loweſt orders of the 
State, ſince it enacted, that the Villain, or 
Bondman, ſhould not be ſubje& to the for- 
feiture of his implements of tillage. Laſtly, 
by the tweaty-ninth article of the fame 
Charter, it was enacted, that no Subject 
ſhould be exiled, or in any ſhape whatever 
moleſted, either in his perſon or effects, other- 
wife than by judgment of his peers, and ac- 
cording to the law of the land : (a) an ar- 
ticle ſo important, that it may be ſaid to 
comprehend the whole end and deſign of po- 
litical ſocieties; and from that moment the 
Engliſh would have been a free People, if 
there were not an immenſe diſtance between 
the making of laws, ang the obſerving of 
them. 


But though this Charter wanted moſt of 


thoſe ſupports which were neceſſary to inſure 
reſpect to it, though it did not ſecure to the 


"79 « Nullus liber homo capiatur, vel impriſonetur, 
T vel diſſefietur de libero tenemento ſuo, vel libertatibus 
„vel liberis conſuetudinibus ſuis; aut utlagetur, aut 
& exuletur, aut aliquo modo deſtruatur: nec ſuper eum 
“ ibimus, nec ſuper eum mittemus, niſi per legale ju- 


&« dicium parium ſuorum, vel per legem terræ. Nulli 


« vendemus, nulli negabimus, aut differemus, juſtitiam 
vel rectum,” Magna (Barta. chap. xxix, | 
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poor and friendleſs any certain and legal 
methods of obtaining the execution of it, 
(proviſions theſe which numberleſs tranſ- 
greſſions alone could, in proceſs of time, 
point out) yet it was a prodigious advance 
towards the eſtabliſhment of public liberty. 
Inſtead of the general maxims reſpecting the 
rights of the People and the duties of the 
Prince, (maxims againſt which ambition per- 
perually contends, and which it ſometimes even 
openly and abſolutely denies,) here was ſubſti- 
tated a written law, that is, a truth admitted 
by all parties, which no longer required the 


ſupport of argument. The rights and privi- 


leges of the individual, as well in his perſon 
as in his property, became ſettled axioms. 
The Great Charter, at firſt enacted with ſo 
much ſolemnity, and afterwards confirmed at 
the beginning of every ſucceeding reign, was, 
as it were, a general banner perpetually ſet 
up for the union of all claſſes of the people; 
and the foundation was laid on which thoſe 
equitable laws were to riſe, which offer the 
ſame aſſiſtance to the poor and weak, as to 
the rich and powerful. (a) 


{a) The reader, to be more fully convinced of the 
reality of the cauies to which the Aberty of England has 


been here aſcribed, as well as of the truth of the obſer- 
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Under the long reign of Henry the Third, 
the differences. which aroſe between the King 
and the Nobles, rendered England a ſcene 
of confuſion. Amidſt the viciſſiudes which 
the fortune of war produced in their mutual 
conflicts, the People became ſtill more and 
more ſenſible of their importance, and ſo did in 
conſequence both the King and the Barons 


alſo. Alternately courted by both parties, 


they obtained a confirmation of the Great 
Charter, and even the addition of new pri- 
vileges, by the ſtatutes of Merton and of 
Marlebridge. But I haſten to reach the grand 


vations made at the ſame time on the ſituation of France, 
needs only to compare the Great Charter, ſo extenſive 
in its proviſions, and in which the Barons ſtipulated in 
favour even of the Bondman, with the treaty concluded 
between Lewis the Eleventh, and ſeveral of the Princes 
and Peers of France, intitled, A Treaty made at St. Maur, 
Fetabcen the Dukes of Normandy, Calabre, Bretagne, Bour- 
Zonnols, Auvergne, Nemours; the Counts of Charolois, Ar- 
magnac, and St. Pol, aud other Princes of France, riſen 
up in ſupport ref the public good, on the one part; and King 
Leqis the Eleventh on the other, Ociober 29, 1465, In 


this Treaty, which was made in order to terminate a war 


which was called the war for the Public good, (pro bono 
Publico) no proviſion was made but concerning the par- 
ticular power of a few Lords: not a word was inſerted 
in favour of the people. This treaty may be ſeen at 


i large in the prcces ; juſt ificatives annexed to the Memoires de | 


Phillippe de Comines. 


<a. 


. x * * 
1 n 
DS batt Dr be en Vt * RA 


ae ASE 23 £4 WY <4 P -4a< 
*. 


een 
4%; N 4 
o 


OFF ENGEAN D. 231 
epoch of the reign of Edward the Firſt; a 
Prince, who, from his numerous and prudent 
laws, has been denominated the ED 
ammo 


Poſſeffed of great tur! talents, ad ſue⸗ 


ceeding a Prince whofe weakneſs and injuſtice 
had rendered his reign unhappy, Edward was 
ſenſible that nothing but a ſtrict adminiſtration 
of ' Juſtice could, on the one fide, curb a 
Nobility- whom the troubles of the preceding 
reign had rendered turbulent, and on the 
other, appeaſe and conciliate the people, by 
fecuring the property of individuals. To this 
end, he made juriſprudence the principal 
object of his attention; and ſo much did it 
improve under his care, that the mode of 
proceſs became fixed and ſettled ; Judge Hale 
going even ſo far as to affirm, that the Eng- 
liſh laws arrived at once, & quaſi per ſaltum, 
at perfection, and that there has been more 


improvement made in them during the #r/ 


thirteen years of the reign of Edward, than 
all the ages ſince his time have done. 

But what renders this æra particularly in- 
terſting is, that it affords the firſt inſtance of 
the admiſſion of the Deputies of Towns and 
Boroughs into (32) Parliament. 5 


(a) I mean their legal origin; for the Earl of Leiceſter, 
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Edward, continually engaged in wars either 
againſt Scotland, or on the Continent, ſeeing 
moreover his demeſnes conſiderably dimi- 
niſhed, was frequently reduced to the moſt 


preſſing neceſſities, But though, in conſe- 


quence of the ſpirit of the times, he fre- 
quently indulged himſelf in particular acts of 
injuſtice, yet he perceived that it was impoſ- 
ſible to extend a general oppreſſion over a 
body of Nobles, and a People, who fo well 
knew how to unite in a common cauſe. In 
order to raiſe ſubſidies therefore, he was 


_ obliged to employ a new method, and to en- 


deavour to obtain through the conſent of the 
People, what his Predeceſſors had hitherto 


expected from their own power. The Sheriffs 


were ordered to invite the Towns and Bo- 
roughs of the different Counties to ſend De- 
puties to Parliament; and it is from this æra 
that we are to date the origin of the Houſe 
of Commons. (a) | 

It muſt be confeſſed, however, that theſe 
Deputies of the People were not, at firſt, 
poſſeſſed of any conſiderable authority. They 


who had uſurped the power during part of the pre- 


ceding reign, had called ſuch Deputies up to Parlia- 


ment before. 
ſa) Anno 1295. 


b 
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OF ENGLAND. 33 
were far from enjoying thoſe extenſive privi- 
leges which, in theſe days, conſtitute the 
Houſe of Commons a collateral part of the 
Government : they were in thoſe times called 
up only to provide for the wants of the King, 
and approve of the reſolutions taken by him 
and the aſſembly of the Lords. (a) But it 
was nevertheleſs a great point gained, to 
have obtained the right of uttering their 
complaints, aſſembled in a Body and in a legal 
way—to have acquired, inſtead of the dan- 
gerous reſource of inſurrections, a lawful means 
of influencing the motions of the Govern- 


ment, and thenceforth to have become a part 


of it. Whatever diſadvantage might attend 
the ſtation at firſt allotted to them, it was 
ſoon to be compenſated by the preponderance 


(a) The end mentioned in the Summons ſent to the 
Lords, was, de arduis negotiis regni tractaturi, & conſilium 
impenſuri: the Summons ſent to the Commons was, ad 
faciendum & conſentiendum. The power enjoyed by the 
latter was even inferior to what they might have expected 
from the Summons ſent to them: © In moſt of the an- 
« cient Statutes they are not ſo much as named; and in 


_ « ſeveral, even when they are mentioned, they are diſtin- 


e guiſhed as petitioners merely, the Aſſent of the Lords 
« being exprefled in contradiſtinction to the Requeſt of 
* the Commons.” See on this ſubject the Preface to 
the Collection of the Statutes at large, by Ruff head, and 
the authorities quoted therein, D 
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the people neceffarily acquire, when they are 
enabled to act and move with concert. (a) 
And indeed this privilege, infignificant as 
it might then appear, preſently manifeſted 
itſelf by the moſt conſiderable effects. In 
ſpite of his reluctance, and after many evaſions 
unworthy of fo great a King, Edward was 
obliged to confirm the Great Charter; he 
even confirmed it cleven times in the courſe 
of his reign. It was moreover enacted, that 
whatever ſhould be done contrary to it, ſhould 
be null and void; that it ſhould be read twice 
a year in all Cathedrals; and that the penalty 
of excommunication ſhould be denounced 
againſt any one who ſhould preſume to vio- 
late it. (6) 3 
At length, he converted into an eſtabliſhed 
law a privilege of which the Englith had 
(a) France had indeed alſo her Aſſemblics of the Ge- 
neral Eſtates of the Kingdom; but then it was only the 


Deputies for the Towns within the Particular domain ot 


the Crown, that is, for a very ſinall part of the Nation, 
who, under the name of the Third Effate, were admitted 
in them; and it is caſy to conceive that they acquired no 
great influence in an afſembly of Sovereigns who gave the 
law to their Maſter. Hence, when theſe diſappeared, the 


maxim became immediately eſtabliſhed, The cui of the 


King is the wwill of the Law, In old French, ui went le 
Roy, i deut la Loy, 
Confirmationes Chartarum, cap. 2, 3, 4. 
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OF EN GIL AN D. 35 
hitherto had only a preearious enjoyment; 
and, in the ſtatute de Tallagio non concedends, 
he decreed, that no tax ſhould be laid, nor 
impoſt levied, without the joint conſent of 
the Lords and Commons. (a) A moſt im- 
portant Statute, which, in conjunction with 
Magna Charta, forms the baſis of the Eng- 
liſh Conſtitution. If from the latter the 
Engliſh are to date the origin of their li- 
berty, from the former they are to date the 
eſtabliſhment of it; and as the Great Charter 
was the bulwark that protected the freedom 
of individuals, ſo was the Statute in queſtion 
the engine which protected the Charter itſelf, 
and by the help of which the People were 
thenceforth to make legal Conquelts over the 
authority of the Crown. : 

Ibis is the period at which we muſt flop, 
in order to take a diſtant view, and contem- 
plate the different proſpe& which the reſt of 
Europe then prefented. 25 

The efficient cauſes of flavery were daily 


operating and gaining ſtrength : the 1nde- 
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(a) © Nullum tallagium vel auxilium, per nos, vel 


hæredes noſtros; in regno noſtro ponatur ſeu lexetur, 


| 1 22 2 42 * 13 
fine voluntate & uſſenſu Archiepiſcoporum, Epiſcopo- 
rum, Cemitum, Baronum, Militum, Burgenſium, & 
aorum Üüberorum hom” de regno noſtro.“ Stat. An, 


24 Ed, I. 
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pendence of the Nobles on the one hand, 
the ignorance and weakneſs of the people on 
the other, were ſtill extreme: the fendal go- 


vernment ſtill continued to diffuſe oppreſſion 


and miſery ; and ſuch was the confufion of it, 
that it even took away all hopes of amend- 
ment. 

France, ſtill bleeding from the extrava- 
cance of a Nobility inceſſantly engaged in 


groundleſs wars, either with each other, or 


with the King, was again deſolated by the 
tyranny of that ſame Nobility, haughtily jea- 
lous of their liberty, or rather of their 
anarchy. (a) The People, oppreſſed by thofe 
who ought to have guided and protected 
them, loaded with inſults by thoſe who 
exiſted by their labour, revolted on all fides. 
But their tumultuous inſurrections had ſcarce- 
1y any other obje& than that of giving vent 


(a) Not contented with oppreſſion, they added inſvlr, 
«© When the Gentility,” ſays Mezeray, ' pillaged and 
* committed exactions on the peaſantry, they called 
„the poor ſufferer, in derifion, Jaques bonhomme (Good- 
„ man James), This gave riſe to a furious ſedition, 


« which was called the Jaguerie. It began at Beauvais in 


& the year 1357, extending itſelf into moſt of the Pro- 


& yinces of France, and was not appeaſed, but by the 


« deſtruction of part of thoſe unhappy victims, thou- 
fands of whom were ſlaughtered.” 
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to the anguiſh with which their hearts were 
full. They had no thoughts of entering into 
a general combination; ſtill leſs of changing 
the form of the Government, and laying a 
regular plan of public liberty. 

Having never extended their views beyond 
the fields they cultivated, they had no con- 
ception of thoſe different ranks and orders of 
Men, of thoſe diſtinct and oppoſite privileges 
and prerogatives, which are all neceſſary in- 
gredients of a free Conſtitution. Hitherto 
confined to the ſame round of ruſtic employ- 
ments, they little thought of that compli- 
cated fabric, which the more informed them- 
ſelves cannot but with difficulty comprehend, 
when, by a concurrence of favourable cir- 
cumſtances, the ſtructure has at length been 
reared, and ſtands diſplayed to their view. 

In their ſimplicity, they ſaw no other re- 
medy for the National evils, than the general 
eſtabliſhment of the regal power, that is, of 
the authority of one common uncontrouled 
Maſter, and only longed for that time, 
which, while it gratified their revenge, would 
mitigate their ſufferings, and reduce to the 
fame level the oppreſſors and the oppreſſed. 

The Nobility, on the other hand, bent 
ſolely on the enjoyment of a momentary in- 
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dependence, irrecoverably loſt the affection 
of the only Men who might in time ſupport 
them; and equally regardleſs of the diQates 
of humanity and of prudence, they did not 


perceive the gradual and continual advances 


of the royal authority, which was ſoon to 
overwhelm them all. Already were' Nor- 
mandy, Anjou, Languedoc, and Touraine, 
united to the Crown : Dauphiny, Champagne, 
and part of Guyenne, were ſoon to follow : 
France was doomed at length to ſee the reign 
of Lewis the Eleventh; to ſee her general 
Eſtates firſt become uſeleſs, and be finally 
aboliſhed. | 
It was the deſtiny of Spain alſo, to behold 
her ſeveral Kingdoms united under one Head : 
ſhe was fated to be in time ruled by Ferdi- 
nand and Charles the Fifth. (a) And Ger- 


(a) Spain was originally divided into twelve Kingdoms, 


beſides Principalities, which by Treaties, and eſpecially 
by Conqueſts, were collected into three Kingdoms; thoſe 
of Caſtile, Aragon, and Granada. Ferdinand the Fifth, 
King of Aragon, married Ifabella, Queen of Cattille : 
they made a joint Conquelt of the Kingdom of Granada; 
and theſe three Kingdoms, thus united, deſcended, in 
15 16, to their grandſon Charles, and formed the Spanith 
Monarchy. At this ra, the Kings of Spain began to 
be abſolute 3 and the States of the Kingdoms of Caſtille 


and Leon, . aſſembled at Toledo, in the month of No- 


vember 1539, were the laſt in which the three orders 
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many, where an elective Cros 
re-unions, (a) was indeed to acquire a few 
free Cities; but her people, parcelled into ſo 
many ditercat dominions, were deſtined to 
remain ſubject to the arbitrary yoke of ſuc 
of her diſferent Sovercigns as ſhould be able 
to maintain their power and independence. 
In a word, the feudal tyranuy which, over- 
ſpread the Continent, did not compenſate, by 
any preparation of diſtant advantages, the 
preſent calamities it cauſed 3 nor was it to 
leave behind it, as 1t diſappeared, any thing 
but a more regular kind of Deſpotiſm. 


«wet, that is, the Grandees, the Lo ocleſiaſties, and the 
& Deputies of the Towns.“ See Ferrera's general Hiſtory 
of Spadin. 

(a) The Kingdom of France, as it ſtood under Hugh 
Capet and his next Succeſſors, may, with a great degree 
of exactneſs, be compared with the German Empire, as 
it exiſts at preſent, and allo exiſted at that time: but the 
Imperial Crown of Germany having, through a conjunc- 
tion of circumſtances, continued elective, the German 
Emperors, though veſted with more high-ſounding pre- 
rogatives than even the Kings of France, laboured under 
very eſſential diſadvantages: they could not purſue a plan 
of aggrandiſement with the ſame ſteadineſs as a line of 
hereditary Sovereigns uſually do; and the right to elect 
them, enjoyed by the greater Princes of Germany, pro- 
cured them a ſuſſicient power to protect themſelves, as 
well as the leſſer Lords, againſt the power of the Crown, 
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But in England, the ſame feudal ſyſtem, 
after having ſuddenly broken in like a flood, 
had depoſited, and ſtill continued to depoſit, 
the noble ſeeds of the ſpirit of liberty, union, 
and ſober reſiſtance. So early as the times 
of Edward, the tide was ſeen gradually to 
ſubſide; the laws which prote& the perſon 


and property of the individual, began to 


make their appearance ; that admirable Con- 
ſtitution, the reſult of a threetold power, 
inſenſibly aroſe ; (a) and the eye might even 
then diſcover the verdant ſummits of that for- 
tunate region, which was deſtined to be the 
ſeat of Philoſophy and Liberty, which are 
inſeparable companions. | 


(a) © Now, in my opinion,” ſays Phillippe de Co- 
mines, in times not much poſterior to thoſe of Edward 
the Firſt, and with the fimplicity of the language of his 
times, among all the Sovereignties I know in the 
& world, that in which the public good is belt attended to, 


e and the leaſt violence exerciſed on the people, is that 


chap. xix. 
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CHAPTER III. 
The Subject continued. 


HE Repreſentatives of the Nation, and 
of the whole Nation, were now ad- 
mitted into Parliament: the great point there- 
fore was gained, that was one day to procure 
them the great influence which they at pre- 
ſent poſſeſs; and the ſubſequent reigns afford 
continual inſtances of its ſucceſſive growth. 
Under Edward the Second, the Commons 
began to annex petitions to the bills by which 
they granted ſubſidies: this was the dawn 
of their legiſlative authority. Under Edward 
the Third, they declared they would not, in 


future, acknowledge any law to which they 


had not expreſsly aſſented. Soon after this, 
they exerted a privilege in which conſiſts, at 
this time, one of the great balances of the 
Conſtitution: they impeached, and procured 
to be condemned, ſome of the firſt Miniſters 
of State. Under Henry the Fourth, they re- 
fuſed to grant ſubſidies before an anſwer had 
been given to their petitions. In a word, every 


event of any conſequence was attended with 


an increaſe of the power of the Commons; 
increaſes indeed but ſlow and gradual, but 
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peaccably and legally effected, and the more 
fit to engage the attention of the People, and 


_ coaleſce with the ancient principles of the 


Conſtitution. 

Under Henry the Fifth, the Nation was 
intirely taken up with its wars againſt France ; 
and in the reign of Henry the Sixth began 
the fatal conteſts between the houſes of York 
and Lancaſter. The noiſe of arms alone was 
now to be heard; during the filence of the 
laws already in being, no thought was had 
of enacting new ones: and for thirty years 


together, England preſents a wide ſcene of 


flaughter and deſolation. 

At length, under Henry the ſeventh, who 
by his intermarriage with the houſe of York 
united the pretenſions of the two families, a 
general peace was re-eſtabliſhed, and the 
proſpect of happicr days ſeemed to open on 


the Nation. But the long and violent agi- 


tation, under which it had laboured, was 
to be followed by a long and painful re- 


covery. Henry, mounting the throne with 
ſword in hand, and in great meaſure as a 


Conqueror, had promiſes to fulfill, as well as 


injuries to revenge. In the mean time, the 
People, wearied out by the calamities they had 


undergone, and longing only for repoſe, ab- 
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OF E N GI. AN D. 43 
horred even the idea of reſiſtance; and the 
remains of an almoſt exterminated Nobility 
thus beheld themſelves left defenceleſs, and 
abandoned to the mercy of the Sovereign. 

The Commons, on the other hand, accuſ- 
tomed to act only a ſecond part in public 


affairs, and finding themſelves bereft of thoſe 


who'hitherto had been their Leaders, were 
more than ever afraid to form, of themſelves, 


an oppoſition. Placed immediately, as well 


as the Lords, under the eye of the King, 
they beheld themſelves expoſed to the fame 


dangers. Like them, therefore, they pur- 


chaſed their perſoaal ſecurity at the expence 
of public liberty; and, in reading the hif- 
tory of the two firit Kings of the houſe 
of 'Tudor, we imagine ourſelves reading the 
relation given by Tacitus, of Tiberius and the 
Roman Senate. (a). 

The time, therefore, ſeemed to be arrived, 
at which England mult ſubmit, in its turn, 
to the fate of the other Nations of Europe. 
All thoſe barriers which it had raiſed for the 
defence of its liberty, ſeemed ro have only 
been able to 2 the Inevitable effects 
of Power. 

Bur the remembrance of their ancient laws, 


(a) Ruants quis illuſtrior, tanto magis fail ac fo/finantes, 


44 THE CONSTITUTION 
of that great Charter ſo often and fo ſolemnly 
confirmed, was too deeply impreſſed on the 
minds of the Engliſh, to be effaced by tran- 
fitory evils. Like a deep and extenſive ocean, 
which preſerves an equability of temperature 
admidſt all the viciſſitudes of ſeaſons, Eng- 
land ſtill retained thoſe principles of liberty 
which were ſo univerſally diffuſed through all 
orders of the People, and they required only 
a proper opportunity to maniteſt themſelves. 

England, beſides, {till continued to poſſeſs 
the immenſe advantage of being one undi- 
vided State. | 

Had it been, like France, divided into ſe- 
veral diſtinct dominions, it would alſo. have 
had ſeveral National Aſſemblies. Theſe Aſ- 
ſemblies, being convened at different times 
and places, for this and other reaſons, never 
could have acted in concert; and the power 
of withholding ſubſidies, a power ſo impor- 
tant when it is that of diſabling the Sove- 
reign and binding him down to inaction, 
would then have only been the deſtructive 
privilege of irritating a Maſter who would 
have eafily found means to obtain ſupplies 
from other quarters. 

The different Parliaments or Aſſemblies of 
theſe ſeveral States, having thenceforth no 
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GF ENGLAND. 45 
means of recommending themſelves to their 
Sovereign but their forwardneſs in com- 
plying with his demands, would have vied 
with each other in granting what it would 
nor only have been fruitleſs, but even highly 


dangerous, to refuſe. The King would not 


have failed ſoon to demand, as a tribute, a 
gift he muſt have been confident to obtain; 
and the outward form of conſent would have 
been left to the People only as an additional 
means of oppreſling them without danger. 
To no other cauſes than the diſadvantage 
of ſuch a ſituation, are we to aſcribe the lov 
condition in which the deputies of the People 
to the Aﬀembly called the General Eſtates of 
France (a) were always obliged to remain. 
Surrounded, as they were, by the particular 
Eſtates of thoſe Provinces into which the 
Kingdom had been formerly divided, they 
never were able to ſtipulate conditions with 
their Sovereign ; and, inſtead of making their 


power of granting ſubſidies ſerve to gain 


them, in the end, a collateral ſhare in legi- 
ſlation, they ever remained confined to the 


naked privilege of the moſ? humble fupplication 
and remonſtrance. 


Theſe. Eſtates, however, as all the great 


(a) See the Note, p. 34+ 
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Lords of France were admitted into them, 
began at length to appear dangerous; and, as 
the King could in the mean time do without 
0 their affiltance, they were ſet aſide. But moſt 
of the, Parzicular Eſtates of the Provinces are 
preſerved to this day: ſome of thoſe which, 
for temporary reaſons, had, been aboliſhed, 
have been ſince reſtored : : nay, ſo manageable 
have popular Aſſemblies heen found by regal 
authority, when it has to do with mapx, chat 
this kind of Government is that Whichzit has 
been found moſt expedieat to aſſign to Corſica, 
and. gorſiea has been made an Pays d Ktats. 
But che King of England continued, even 
in the time of the Tudors, to have. but one 
Aſſembly before which he could Jay his 
Wants, and apply for irt How great 
ſoever the increaſe of his power was, a ſingle 
| Parliament alone could jurmſh him with the 
means of exerciing it; and whether it was 
that the members of this Parliament enter- 


tained a deep ſenſe of their advantages, or 


whether private intereſt, exerted-{jttelf, in aid 
of patriotiſm, they at all times vindicated the 
right of granting, or rather refuſing, ſubſi- 
dies; and, amidſt the general wreck of every 
thing they opght to have held dear, they at 
leaſt clung obſtinately to the plank which 
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was deſtined to prove the inſtrument of their 
preſervation. (a) s 

Under Edward the Sixth, the abſurd ty- 
rannical laws againſt High Treaſon, inſtituted 
under Henry the Eighth, his predeceſſor, 
were aboliſhed. But this young and virtuous 
Prince having ſoon paſſed away, the blood- 
thirſty Mary aſtoniſhed the world with cruel- 


(a) As the fatal advantages which we have ſaid to ac- 
crue to the Executive power, when 1t has to treat with 
diſtinct ſeparate parts of the ſame Nation, reſult from the 
very nature of things, they will obtain at all times and 
places, and it may be laid down as an undoubted maxim, 
that a Sovereign who depends, with regard to ſupplies, on 
ſeveral aſſemblies, in fact depends upon none. An Agent 
for the American Colonies, 1n his examination before the 
Houle of Commons (A. 1766, p. 122) has even ſuggeſted 
in three words the whole ſubſtance of what I have en- 
deavoured to prove on that ſubject, when he ſaid, * The 
« granting aids to the Crown is the only means the 
6 Americans have of RECOMMENDING THEMSELVES 


& TO THEIR SOVEREIGN.” 


Nothing, therefore, could 
be more fatal to Engliſh liberty (and to American liberty 
in the iſſue) than the adoption of the idea, cheriſhed by 
the Americans, of having diſtinct independent Aſſemblies 


of their own, who ſhould treat immediately with the King, 


and grant him ſubſidies, to the utter annihilation of the 


power of thoſe ancient, and hitherto ſucceſsful, aſſertors of 
general liberty, the Britiſh Parliament. A few more ideas 
will, perhaps, in ſome ſubſequent Chapter, be offered to 
the Reader on this ſubject, which few perſons ſeem to con- 
ſider in its conſtitutional light, 
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ties, which nothing but the fanaticiſm of a 
part of her ſubjects could enable her to exe- 
cute. i 

Under the long and brilliant reign of 
Elizabeth, England began to breathe anew; 
and the Proteſtant religion, being ſeated once 


more on the throne, brought with it ſome 


more freedom and toleration. 

The Star-Chamber, that effectual inſtru- 
ment of the tyranny of the two Henrys, yet 
continued to ſubſiſt; the inquiſitorial Tri- 
bunal of the High Commiſſion was even in- 
ſtituted; and the yoke of arbitrary power 


lay ſtill heavy on the ſubject. But the ge- 
neral affection of the people for a Queen 
Whoſe former misfortunes had created ſuch 
a general concern, the imminent dangers 


which England eſcaped, and the extreme 
glory attending that reign, leſſened the ſenſe 
of ſuch exertions of authority as would, in 
theſe days, appear the height of Tyranny, 
and ſerved at that time to juſtify, as they 
ſtill do to excuſe, a Princeſs whoſe great 
talents, though not her principles of govern- 
ment, render her worthy of being ranked 
among the greateſt Sovereigns. 

Under the reign of the Stuarts, the Nation 
began to recover from its long lethargy. 
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OF ENGLAN D. 49 
James the Firſt, a Prince rather imprudent 


than tyrannical, drew back the veil which 


had hitherto diſguiſed ſo many uſurpations, 
and made an oftentatious diſplay of what his 
predeceſſors had been contented to enjoy. 
He was inceſſantly aſſerting, that the au- 
thority of Kings was not to be controuled, 
any more than that of God himſelf. Like 
Him, they were omnipotent; and thoſe privi- 
leges to which the People ſo clamorouſly laid 
claim, as their inheritance and birthright, 
were no more than an effect of the grace 
and toleration of his royal anceſtors (a). 
Thoſe principles, hitherto only ſilently 
adopted in the Cabinet, and in the Courts 
of Juſtice, had maintained their ground in 


conſequence of this very obſcurity. Being 


now announced from the Throne, and re- 
ſounded from the pulpit, they ſpread an uni- 
verſal alarm. Commerce, beſides, with its at- 
tendant arts, and above all that of printing, 
diffuſed more ſalutary notions throughout all 
orders of the People; a new light began to 
riſe upon the Nation; and that ſpirit of op- 
poſition frequently diſplayed itſelf in this 
reign, to which the Engliſh Monarchs had 


(a) See his Declaration made in Parliament, in the 
years 1610 and 1621. 
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not, for a long time paſt, been accuſtomed, 
But the ſtorm, which was only gathering 
in clouds during the reign of James, began to 
mutter under Charles the Firſt, his ſucceſſor ; 
and the ſcene which opened to view, on the 
acceſſion of that Prince, preſented the moſt 
formidable aſpect. 


The notions of religion, by a ſingular con- 


currence, united with the love of liberty : 
the ſame ſpirit which had made an attack on 


the eſtabliſhed faith, now directed itſelf to 


politics : the royal prerogatives were broughr 
under the ſame examination as the doctrines 
of the Church of Rome had been ſubmitted 
to; and as a ſuperſtitious religion had proved 
unable to ſupport the teſt, ſo neither could 
an authority pretended to be unlimited be 
expected to bear it. | 

The Commons, on the other hand, were 
recovering from the aftoniſhment into which 
the extinction of the power of the Nobles 
had, at firſt, thrown them. Taking a view 
of the ſtate of the Nation, and of their own, 
they became ſenſible of their whole ſtrength ; 
they determined to-make uſe of it, and to re- 


Preſs a power which ſeemed, for ſo long 


a time, to have levelled every barrier. Finding 


among themſelves Men of the greateſt capa» 
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city, they undertook that important taſk with 
method and by conſtitutional means; and 
Charles had thus to cope with a whole Na- 
tion put in motion and directed by an aſſembly 
of Stateſmen. f 

And here we muſt obſerve how different 
were the effects produced in England, by 
the annihilation of the power of the Nobi- 
lity, from thoſe which the ſame event had 
produced in France. 

In France, where, in conſequence of the 


diviſion of the People and of the exorbi- 


tant power of the Nobles, the people were 
accounted nothing, —when the Nobles them- 
ſelves were ſuppreſſed, the work was com- 
pleated. | 

In England, on the contrary, where the 
Nobles ever had vindicated the rights of the 
People equally with their own; in England, 
where the people had ſucceſſively acquired 
moſt effectual means of influencing the Go- 
vernment, and, above all, were undivided, 
when the Nobles themſelves were caſt to the 
ground, the body of the People ſtood firm, 
and maintained the public liberty. 

The unfortunate Charles, however, was to- 
tally ignorant of the dangers which ſurround- 
ed him. Seduced by the example of the other 

E 2 
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Sovereigns of Europe, he was not aware how 
different, in reality, his ſituation was from 
theirs: he had the imprudence to exert with 
rigour an authority which he had no ulti- 
mate reſources to ſupport: an union was at 
laſt effected in the Nation; and he ſaw his 
ener vated prerogatives diſſipated with a 
breath (a). By the famous Act, called the 
Petition of Right, and another poſterior Act, 
to both which he aſſented, the compulſory 
loans and taxes, diſguiſed under the name of 
Benevolences, were declared to be contrary to 
law; arbitrary impriſonments, and the exer- 


(a) It is here to be obſerved, that when, under Charles 
the Firſt, the regal power was thus obliged to ſubmit to 
the power of the People, Ireland, then ſcarcely civiliſed, 
only increaſed the neceſſities, and conſequently the de- 
pendance, of the King; while Scotland, through the 
conjunction of ſome peculiar circumſtances, had thrown 
off her obedience, And though thoſe two States, even 
at preſent, bear no proportion to the compact body of 
the Kingdom of England, and ſeem never to have been 
able, by their union with, to procure to the King any 
dangerous reſources, yet the circumſtances which rook 
place in both at the time of zhe Revolution, or ſince, 
fufhiciently- prove that it was no unfavourable circumſtance 
to Engliſh liberty, that the great criſis of the reign of 
Charles the Firſt, and the great advance which the Con- 
ſtitution was to make at that time, ſhould precede the pe- 
riod at which the King of England might have been able 
to call in the aſſiſtance of rwo other Kingdoms. 
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ciſe of the martial law, were aboliſhed ; the 
Court of High Commiſhon, and the Star- 
Chamber, were ſuppreſſed (a); and the Con- 
ſtitution, freed from the apparatus of deſpotic 
powers with which the Tudors had obſcured ir, 
was reſtored to its antient luſtre. Happy had 
been the People, if their Leaders, after 
having executed ſo noble a work, had con- 
tented themſelves with the glory of being 
the benefactors of their country. Happy 
had been the King, if, obliged at laſt to ſub- 
mit, his ſubmiſſion had been ſincere, and if 
he had become ſufficiently ſenſible that the 


only reſource he had left was the affeftion of 


his ſubjects. 

But Charles knew not how to ſurvive the 
loſs of a power he had conceived to be in- 
diſputable : he could not reconcile himſelf to 
limitations and reſtraints ſo injurious, ac- 
cording to his notions, to ſovereign authority. 
His diſcourſe and conduct betrayed his ſecret 


{a) The Star-chamber differed from all the other Courts 
of Law in this: the latter was governed only by the com- 
mon law, or immemorial cuſtom, and Acts of Parliament; 
whereas the former otien admitted for law the proclama- 
tions of the King in Council, and grounded its judgments 
upon them. The abolition of this Tribunal, therefore, 
was juſtly looked upon as a great victory over regal Au- 
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54 THE CONSTITUTION 
deſigns; diſtruſt took poſſeſſion of the Nation; 
certain ambitious perſons availed themſelves 
of it to promote their own views; and the 
ſtorm, which ſeemed to have blown over, 
burſt forth anew. The contending fanati- 


ciſm of perſecuting Sects, joined in the con- 


fli& between regal haughtineſs and the am- 
bition of individuals; the tempeſt blew from 
every point of the compaſs; the Conſtitution 
was rent aſunder, and Charles exhibited in 
his fall an awful example to the Univerſe. 
The Royal power being thus annihilated, 
the Engliſh made fruitleſs attempts to ſub- 
ſtitute a republican Government in its ſtead. 
« It was a curious ſpectacle, “ ſays Monteſquieu, 


„to behold the vain efforts of the Engliſh to 


« eſtabliſh among themſelves a Democracy.” 
SubjeRed, at firſt, to the power of the prin- 
cipal Leaders in the Long Parliament, they 
ſaw that power expire, only to paſs, without 
bounds, into the hands of a Protector. They 
ſaw it afterwards parcelled out among the 
Chiefs of different bodies of troops; and 
thus, ſhifting without end from one kind of 
ſubjection to another, they were at length 
convinced, that to attempt to eſtabliſh liberty 
in a great Nation, by making the people 
interfere in the common buſineſs of Govern- 
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ment, is of all attempts the moſt chimerical; 
that the authority of all, with which Men 
are there amuſed, is in reality no more than 
the authority of a few powerful individuals, 
who divide the Republic among themſelves; 
and they at laſt reſted in the boſom of the 
only Conſtitution which is fit for a great 
State and a free People; I mean that in which 
a choſen number deliberate, and a ſingle 
perſon executes; but in which, at the ſame 
time, the general ſatisfaction is rendered, by 
the relation and arrangement of things, a 
neceſſary condition of the duration of Govern- 
ment. | 
Charles the Second, therefore, was called 
over; and he experienced, on the part of the 
people, that enthuſiaſm of affection which 
uſually attends the return from a long aliena- 
tion. He could not however bring himſelf 
to forgive them the inexpiable crime of which 
he looked upon them to have been guilty. 
He ſaw with the deepeſt concern that they 
ſtill entertained their former notions with re- 
gard to the nature of his prerogative; and, 
bent upon the recovery of the ancient powers 
of the Crown, he only waited for an oppor- 
tunity to break thoſe promiſes which had pro- 
cured his reſtoration. 
| 3 = * 4 
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But the very eagerneſs of his meaſures 
fruſtrated their ſucceſs; his dangerous alliances 


on the Continent, and the extravagant wars 


in which he involved England, joined to the 


frequent abuſe he made of his authority, 


betrayed him. The eyes of the Nation were 
ſoon opened, and ſaw into his projects; when, 
convinced at length that nothing but fixed 
and irreſiſtible bounds can be an effectual 
check on the views and efforts of Power, 
they reſolved finally to take away thoſe rem- 


nants of deſpotiſm which ſtill made a part 


of the regal prerogative. 

The military ſervices due to the Crown, 
the remains of the ancient feudal tenures, had 
been already aboliſhed : the laws againſt he- 
reties were now repealed; the Statute for 
holding parliaments once at leaſt in three 
years was enacted; the Habeas Corpus Act, 
that barrier of the liberty of the Subject, 
was eſtabliſhed ; and, ſuch was the patriotiſm 
of the Parliaments, that it was under a King 


the moſt deſtitute of principle, that liberty 


received its moſt efficacious ſupports. 

At length, on the death of Charles, began 
a reign which affords a moſt exemplary 
leſſon both to Kings and People, James the 
Second, a prince of a more rigid diſpoſition, 
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though of a leſs comprehenſive underſtand» 
ing, than his late brother, purſued ſtill more 
openly the project which had already proved 
ſo fatal to his family. He would not ſee that 
the great alterations which had ſucceſſively 
been effected in the Conſtitution, rendered the 
execution of it daily more and more imprac- 
ticable: he imprudently ſuffered himſelf to 
be exaſperated at a reſiſtance he was in no 
condition to overcome; and, hurried away by 
a ſpirit of deſpotiſm and a monkiſh zeal, he 


ran headlong againſt the rock which was to 


wreck his authority. 

He not only uſed, in his declarations, the 
alarming expreſſions of Abſolute Power, and 
Unlimited Obedience; he not only uſurped 
to himſelf a right to diſpenſe with the laws ; 
but would have converted that deſtructive 
pretenſion to the deſtruction of thoſe laws 


which were held moſt dear by the Nation, and 


ſought to aboliſh a religion for which they 
had ſuffered the greateſt calamities, in order 
to eſtabliſh on its ruins a Religion which re- 
peated Acts of the Legiſlature had proſcribed ; 


and proſcribed, not becauſe it tended to 


eſtabliſh in England the doctrines of Tran- 
ſubſtantiation and Purgatory, doctrines in 
themſelves of no political moment, but be- 
cauſe the unlimited power of the Sovereign 
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had always been made one of its principal 
tenets. | : | e | 
+. To endeavour therefore to revive ſuch a 
Religion, was not only a violation of the laws, 
but was, by one enormous violation, to pave 
the way for others of a ſtill more alarming 
kind, Hence the Engliſh, ſeeing that their 
liberty was attacked even in its firſt principles, 
had recourſe to that remedy which reaſon 
and nature point out to the People, when 
he who ought to be the guardian of the 
laws becomes their deſtroyer : they withdrew 
the allegiance which they had ſworn to James, 
and thought themſelves abſolved from their 
oath to a King who himſelf diſregarded the 
oath he had made to his People. 

But, inſtead of a revolution like that which 
dethroned Charles the Firſt, which was 
effected by a great effuſion of blood, and 


threw the ſtate into a general and terrible 


convulſion, the dethronement of James proved 
a matter of ſhort and eaſy operation. - In con- 


ſequence of the progreſſive information of the 


People, .and the certainty of the principles 
which now directed the Nation, the whole 
were unanimous. All the ties by which the 
People were bound to the throne, were broken, 
as it were by one ſingle ſhock ; and James, 
who, the moment before, was a Monarch 


ſurrounded by ſubjects, became at once a 
ſimple individual in the midſt of the Nation. 
That which contributes, above all, to di- 
ſtinguiſn this event as ſingular in the annals 
of Mankind, is the moderation, I may even 
ſay, the legality which accompanied it. As 
if to dethrone a King who ſought to ſet 
himſelf above the Laws, had been a natural 
conſequence of, and provided for by the prin- 
ciples of Government, every thing remained 
in its place; the Nation aſſembled regularly 
to elect Repreſentatives; the Throne was de- 
clared vacant, and a new line of ſucceſſion 
was eſtabliſhed. 
. Nor was this all; care was had to repair 
the breaches that had been made in the Con- 
ſtitution, as well as to prevent new ones; 
and advantage was taken of the rare oppor- 
tunity of entering into an original and expreſs 
compact between King and People. ä 
An Oath was required of the new King, 
more preciſe than had been taken by his pre- 
deceſſors; and it was conſecrated as a per- 
petual formula of ſuch oaths. It was de- 
termined, that to impoſe taxes without the 
conſent of Parliament, as well as to keep up 
a ſtanding army in time of peace, are contrary 
to law. The power which the Crown had 
conſtantly claimed, of diſpenſing with the 
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laws, was aboliſhed. It was enacted, that 
the ſubject, of whatever rank or degree, had 
a Tight to preſent petitions to the King. (a) 
Laſtly, the key-ſtone was put to the arch, by 
the final eſtabliſkment of the Liberty of the 
Preſs. (6) 

The Revolution of 1689 is therefore the 
third grand æra in the hiſtory of the Con- 
ſtitution of England. The great Charter had 
marked out the limits within which the 
| Royal authority ought to be confined ; a few 
outworks were raiſed in the reign of Ed- 
ward the Firſt ; but it was at the Revolution 
that the circumvallation was compleated. 

It was at this æra, that the true principles 
of civil ſociety were fully eſtabliſhed. By 


(a) The Lords and Commons, previous to the Coro- 
ration of King William and Queen Mary, had framed a 
Bill which contained a declaration of the rights which 
they claimed in behalf of the People, and was in con- 
ſegquence called the Bill of Rights, This Bill contained 
the Articles above, as well as ſome others, and having 
received afterwards the Royal aſſent, became an Act of 
Parliament, under the title of An All declaring the Rights 
ard Liberties of the Subject, and ſettling the Succeſſion of the 
Crown,—A. 1 William and Mary, Sefl, 2. Cap. 2. 

(5) The liberty of the preſs was, properly ſpeaking, 


eſtabliſhed only four years afterwards, in conſequence of 


the refuſal which the Parliament made at that time of con- 
tinuing any longer the reſtrictions which had before been 
fer upon it. 


; 
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the expulſion of a King who had violated 
his oath, the doctrine of Reſiſtance, the ulti- 
mate reſource of an oppreſſed People, was con- 
firmed beyond a doubt. By the excluſion 
given to a family hereditarily deſpotic, it was 
finally determined, that Nations are not the 
property of Kings. The principles of Paſſive 
Obedience, the Divine and indefeaſible Right 
of Kings, in a word, the whole ſcaffolding 
of fatal, becauſe falſe, notions, by which the 
Royal authority had till then been ſupported, 
fell to the ground; and in the room of it 


_ were ſubſtituted the more ſolid and durable 


foundations of the love of order, and a 
ſenſe of the neceſſity of civil government 


among Mankind. 
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C:H A PTE R:-1, 
Of the Legiſlative Power. 


IN almoſt all the States of Europe, the 


wilt of the Prince holds the place of 
law; and cuſtom has ſo confounded the 
matter of right with the matter of fact, that 
their Lawyers generally repreſent the legiſ- 
lative authority as eſſentially attached to the 
character of King; and the plenitude of his 
power ſeems to them neceſſarily to flow from 
the very definition of his title. 
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The Engliſh, placed in more favourable 
circumſtances, have judged differently: 
they could not believe that the deſtiny of 


Mankind ought to depend on a play of 


words, and on ſcholaſtic ſubtilties; they have 
therefore annexed no other idea to the word 
King, or Roy, a word known alſo to their 
laws, than that which the Latins annexed to 
the word Rer, and the northern Nations to 
that of Cyning. | 

In limiting therefore the power of their 
King, they have acted more conſiſtently with 


the etymology of the word; they have ated 


alſo more conſiſtently with reaſon, in not leay- 
ing the laws to the diſpoſal of him who is 
already inveſted with the public power of the 
State, that is, of him who, of all men, is 
moſt tempted to ſet himſelf above them. 

The baſis of the Engliſh Conſtitution, the 
capital principle on which all others depend, 
is that the Legiſlative power belongs to Par- 
liament alone; that is, the power of eſta- 
bliſhing laws, and of abrogating, changing, 
or explaining them. PLS 

The conſtituent parts of Parliament are 
the King, the Houſe of Lords, and the 
Houſe of Commons. 

The Houſe of Commons, otherwiſe the 
Aſſembly of the Repreſentatives of the Nation, 
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OF ENGLAND. 6 
is compoſed of the Deputies of the different 
Counties, each of which ſends two; of the 
Deputies of certain Towns, of which London, 
including Weſtminſter and Southwark, ſends 
eight, other Towns, two or one; and of the 
Deputies of the Univerfities of Oxford and 
Cambridge, each of which ſends two. 

Laſtly, ſince the Act of Union, Scotland 
ſends forty-five Deputies, who, added to thoſe 
* juſt mentioned, make up the whole number 
of five hundred and fifty-eight. Thoſe De- 
= puties, though ſeparately elected, do not ſolely 
* repreſent the Town or County that ſends 
them, as is the caſe with the Deputies of the 
United Provinces of the Netherlands, or of 
the Swiſs Cantons; but, when they are once 
admitted, they repreſent the whole body of 
the Nation. 

The qualifications required for being a 
Member of the Houſe of Commons are, for 
repreſenting a County, to be born a ſubject 
of Great Britain, and to be poſſeſſed of a 
landed eſtate of ſix hundred pounds a year; 

and of an eſtate of three hundred, for repre- 
ſenting a Town, or Borough. 

The qualifications required for being an 
elector in a County, are, to be poſſeſſed, in 
that County, of a Freehold of forty ſhillings 
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2 year. (a) With regard to electors in Towns 
or Boroughs, they muſt be Freemen of them; 
a word which now ſignifies certain qualifi- 
cations expreſſed in the particular Charters. 

When the King has determined to aſſemble 
a Parliament, he ſends an order for that 
purpoſe to the Lord Chancellor, who, after 
receiving the ſame, ſends a writ under the 
great ſeal of England to the Sheriff of every 
County, directing him to take the neceſſary 
ſteps for the election of Members for the 
County, and the Towns and Boroughs con- 
tained in it. Three days after the reception 
of the writ, the Sheriff muſt, in his turn, 
ſend his precept to the Magiſtrates of the 
Towns and Boroughs, to order them to make 
their election within eight days after the re- 
ception of the precept, giving four days 
notice of the ſame. And the Sheriff himſelf 
muſt proceed to the election for the County, 
not ſooner than ten days after the receipt of 
the writ, nor later than ſixteen. 

The principal precautions taken by the 
law, to inſure the freedom of elections, are, 


(a) This Freehold muſt have been poſſeſſed by the 


elector one whole year at leaſt before the time of election, 


except it has devolved to him by inheritance, by marriage, 
by a laſt will, or by a promotion to an office. 


chat any Candidate, who after the date of the 
writ, or even after the vacancy, ſhall have 
giren entertainments to the electors of a place, 
or to any of them, in order to his being 
elected, ſhall be incapable of ſerving for that 
place in Parliament. That if any perſon 
gives, or promiſes to give, any money, em- 
ployment, or reward, to any voter, in order 
to influence his vote, he, as well as the 
voter himſelf, ſhall be condemned to pay a 
ſine of five hundred pounds, and for ever diſ- 
qualified to vote and hold any office in any 
corporation; the faculty however being re- 
ſerved to both, of procuring their indemnity 
for their own offence, by diſcovering ſome 
other offender of the ſame kind. 

It has been moreover eſtabliſhed, that no 
Lord of Parliament, or- Lord Lieutenant of 
a County, has any right to interfere in the 
elections of members; that any officer of the 
exciſe, cuſtoms, &c. who ſhall preſume to in- 
termeddle in elections, by influencing any voter 
to give or withhold his vote, ſhall forfeit one 
hundred pounds, and be diſabled to hold any 
office. Laſtly, all ſoldiers quartered in a place 
Where an election is to be made, muſt move 
from it, at leaſt one day before the election, 


to the diſtance of two miles or more, and re- 
F 
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turn not till one day after the election 18 
finiſhed. 

The Howſe of Peers, or Lords, is com- 
poſed of the Lords Spiritual, who are the arch- 1 
biſhops of Canterbury and of York, and the 
twenty-four Biſhops; of the Lords temporal, 3 
whatever may be their reſpective titles, ſuch 
as Pukes, Marquiſes, Earls, &c. 

Laſtly, the King 1s the third component 
part of Parliament; it is even he alone who 
can convoke it; and he alone can diſſolve, 
or prorogue it. The effect of a diſſolution is, 
that from that moment the Parliament com- 
pleatly ceaſes to exiſt; the commiſhon given 
to the Members by their Conſtituents is at 
an end; and whenever a new meeting of 
Parliament ſhall happen, they muſt be elected 
anew. A prorogation is an adjournment to 
a term appointed by the King; till which 
the exiſtence of Parliament is ſimply inter- 
rupted, and the function of the n, 
ſuſpended. 

When the Parliament meets, whether it be 
in virtue of a new ſummons, or whether, 
being compoſed of Members formerly elected, 
it meets again at the expiration of the term 
for which it was prorogued, the King goes 
to it in perſon, inveſted with the infignia of 

his dignity, and opens the ſeſſion by laying 


. 1 e 
» r Ws". IS by » Þ** N 1 — 


OF ENGLAND, 65 
before the Parliament the ſtate of the public 
affairs, and inviting them to take them into 
conſideration. This preſence ef the King, 
either real or repreſented, is abſolutely requi- 
ſite at a firſt meeting; it is that which gives 
life to- the waning Bodies, and puts them 
in action. 

The King, having concluded his declaration, 
withdraws. The Parliament, which then is 
legally intruſted with the care of the Na- 
tional concerns, enters upon its functions, and 
continues to exiſt till it is prorogued or diſ- 
ſolyed. The Houſe of Commons, and that 
of Peers, aſſemble ſeparately; the former, 
under the preſidence of the Lord Chancellor; 
the latter, under that of their Speaker: and 
both ſeparately adjourn to ſuch days as they 
reſpectively think proper to appoint. 

As each of the two Houſes has a negative 
on the propoſitions made by the other, and 
there is, conſequently, no danger of their 
encroaching on each other's rights, nar on 


thoſe of the King, who has likewiſe his ne- 


gative upon them both, any queſtion judged 


: by them conducive to the public good, with- 


out exception, may be made the ſubje& of 
their reſpective deliberations. Such are, for 
inſtance, new linütations or extenſions to be 
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given to the authority of the King; the eſta- 


bliſhing of new laws, or making of changes 
in thoſe already in being. Laſtly, the different 


kinds of public proviſions, or eſtabliſhments, 


the various abuſes of adminiſtration, and their 
remedies, become, in every Seſſion, the object 
of the attention of Parliament. 

Here, however, an important obſervation 
muſt be made: all Bills for granting Money 
muſt have their beginning in the Houſe of 
Commons; the Lords cannot take this object 
into their confideration but in conſequence of 
a bill preſented to them by the latter; and 
the Commons have at all times been fo 
anxiouſly tenacious of this privilege, that they 
never ſuffered the Lords even to -make any 
change in the Money Bills which they have 
ſent to them, but they muſt ſimply and ſolely 
either accept or reject them. 

This excepted, every Member in each 
Houſe may propoſe whatever queſtion he 
thinks proper. If, after- conſidering it, the 
matter is found to deſerve attention, the per- 
ſon who has made the propoſition, uſually 


with ſome others adjoined to him, is defired 
to ſet it down in writing. If, after a more 


compleat diſcuſhon, the propoſition is earried 
in the affirmative, it is ſent to the other 
3 
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q Houſe, that they may, in their turn, take it 
into conſideration. If the latter reject the 
3 Bill, it remains without any effect: if they 
Z agree to it, nothing remains wanting to its | 
2 compleat eſtabliſhment, but the Royal Aſſent. il 
3 When there is no buſineſs that requires im- ll 
mediate diſpatch, the King uſually waits till l 
the end of the Seſſion, or at leaſt till a cer- i 
tain number of bills are ready for him, before 
he declares his Royal pleaſure. When the 
time 1s come, the King goes to Parliament in 
the ſame ſtate with which he opened it; and 
while he is feated on the Throne, a Clerk, 
who has a liſt of the Bills, gives or reſuſes, 
as he reads, the Royal Aſſent. 

When the Royal, Aﬀent is given to a 
public Bill, the Clerk ſays, /2 Roy le veut. 
If the bill be a private Bill, he ſays, ſoit 
fait comme il eſt defire, If the Bill has ſub» | 
fidies for its object, he ſays, le Roy remercie 
| es. loyaux Subjects, accepte leur benevolence, & 
aui le veut. Laſtly, if the King does not 
think proper to aſſent to the Bill, the Clerk 
lays, le Roy Yadviſera ; which is a mild way 
of giving a refuſal, 

It is, however, pretty ſingular, that the | | 
King of England ſhould expreſs himſelf in 
French in his Parliament. This cuſtom was 
3 | 
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ihtroduced at the Conqueſt, (a) and has been 
| tontinued; like other matters of form, which 
fometimes ſubſiſt for ages after the ſubſtance 
has been altered; and Judge Blackſtone ex- 
preſſes himſelf, on this ſubj ect, in the following 
words. A badge, it muſt be owned , (now 
ce the only one remaining) of Conqueſt ; and 
« which one would wiſh to ſee fall into total 
© Oblivion, unleſs it be reſerved as a ſolemn 
« memento to remind us that our liberties are 
«© mortal, having once been deſtroyed 28, a 
te foreign force.“ 

When the King has declared his different 
intentions, he prorogues the Parliament. Thoſe 
Bills which he has rejected, remain without 
force : thoſe to which he has aſſented, become 
the expreſſion of the will of the higheſt 
power acknowledged in England: they have 
the ſame binding force as the Edits enregiftres 
have! in France, (/) and as the Populiſcita had 


(a) William the Conqueror added to the other charges 
he introduced, the abolition of the Engliſh language in 
all public, as well as judicial, tranfactions, and ſubſtituted 
to it the French that was ſpoke in his time: hence the 
number of old French words that are met with in the 
fyle of the Engliſh laws. It was only under Edward III. 
that the Engliſh language begah to be re-eitabliſhed in the 
Courts of ſuſtice. 

(5) They call in France, Z#dits enrig;flres, thoſe Edicts 
a the King which have been regiſtered in the Court of 
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in ancient Rome: in a word, they are Laws. 
And, though each of the conſtituent parts of 
the Parliament might, at firſt, have prevented 
the exiſtence of theſe laws, the united will of 
all the three is now neceſſary to repeal them. 


Parliament. The word Parliament does not however ex- 
preſs in France, as it does in England, the Aſſembly of 
the Eſtates of the Kingdom. The French Parlemens are 
only Courts of Juſtice; that of Paris, which has the ſuper- 
intendence over all thoſe eſtabliſned in the Provinces, was 
inſtituted in the ſame manner, and for the ſame purpoſes, 
as the Aula Regis was aiterwards in England, viz. for the 
adminiſtration of public Juſtice, and tor deciding the dif- 
ferences between the King and his Barons : it was in con- 
ſequence of the Judgements they paſſed, that the King 
proceeded to ſeize the dominions of the ſeveral Lords or 
Princes, and, when he was able to effect this, united them 
to the Crown. The Parliament of Paris, as do the other 
Courts of Law, ground its judgements upon the Edits or 
Ordonnances of the King, when it has once regiſtered them. 
When thoſe Ordonnances are looked upon as grievous to the 
Subject, the Parliament refuſes to regiſter them; but this 


they do not from any pretenſion they have to a ſhare in 
the Legiſlative authority; they only object that they are 


not ſatisfied that the Ordoxznance before them is really the 
will of the King, and then proceed to make remonftrances 
againſt it : ſometimes the King defers to theſe ; or, if he 
15 reſolved to put an end to all oppoſition, he comes in 
perſon into the Parliament, chere holds what they call #-: 
Lit de Juſtice, declares that the Ordonnance before them is 
actually his will, and orders the proper Officer to regiſter it. 
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n 
OF the Executive Power. 


HEN the Parliament is prorogued or 

diſſolved, it ceaſes to exiſt ; but its 
laws ſtill continue to be in force: the King 
remains charged with the execution of them, 
and is ſupplied with the neceſſary power for 
that purpoſe, 3 FEET D 

But whereas, in his political capacity of 
one of the conſtituent parts of the Parlia- 
ment, that is, with regard to the ſhare al- 
lotted to him of the legiſlative authority, he 
is Sovereign, and' only needs alledge his will 
when he gives or refuſes his aſſent to the bills 
preſented to him, charged with public admi- 
niſtration, he is no more than a Magiſtrate, 
and the laws, whether thoſe that exiſted bes 
fore him, or thoſe to which, by his aſſent, he 
has given being, muſt direct his conduct, and 
bind him equally with his ſubjects. 

The firſt prerogative of the King, in his 
capacity of Supreme Magiſtrate, has for its 
obje the adminiſtration of Juſtice, 

\1*, He is the ſource of all judicial power 
in the State; he is the Chief of all the Tri- 
bunals, and the Judges are only his ſubſti- 
tutes; every thing is tranſacted in his name; 
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OF ENGLAN D. 73 
the Judgments muſt be with his Seal, and are 


executed by his Officers. 


2% By a fiction of the law, he is looked 
upon as the univerſal proprietor of the king- 
dom; he is in conſequence deemed directly 
concerned in all offences: hence proſecutions 


are to be carried on in his name in the Counts 


of law. 

3% He can pardon offences, that is, remit 
the puniſhment that has been awarded in 
conſequence of his proſecution. 

II. The ſecond prerogative of the King 
is, to be the fountain of honour, that is, the 
diſtributor of titles and dignities: he creates 
the Peers of the realm, and diſpoſes of the 
different offices, either in the Courts of law, 
or elſewhere. 

III. The King is the ee of 
Commerce he has the prerogative of regu- 
lating weights and meaſures; he alone can 
coin money, and can give a currency to 
foreign coin. 

IV. He is the Supreme head of the Church. 
In this capacity, he appoints the Biſhops, and 
the two Archbiſhops; and he alone can con- 
vene the Aſſembly of the Clergy. This aſ- 
ſembly is formed, in England, on tbe model 
of the Parliament: the Biſhops form the 
upper Houſe ; Deputies from the Dioceſes, 


perſon is ſacred and inviolable. 


74 THE CON STITUTION 
and of the ſeveral Chapters, form the lower 
Houſe: the aſſent of the King is likewiſe ne- 
ceſſary to the validity of their Acts, or Ca- 
nons; and the King can prorogue, or difſolye, 
the Convocation. _ | 

V. He is, in right of his Crown, the Ge- 
1 of all ſea or land forces whatever; 
he alone can levy troops, equip fleets, build 
fortreſſes, and fills all the poſts in them. 
VI. He is, with regard to foreign Nations, 
the repreſentative, and the depoſitary, of all 
the power and collective majeſty of the Na- 
tion; he ſends and receives ambaſſadors; he 
contracts alliances; and has the prerogative 
of, declaring war, and of making peace, on 
whatever conditions he thinks proper. 

VII. In ſine, what ſeems to carry ſo many 
powers to the height, is its being a funda- 
mental maxim, that THE KING CAN Do No 
WRONG-:' which does not ſignify, however, 
that the King has not the power of doing 
ill, or, as it was pretended by certain perſons 
in more ancient times, that every thing he 
did was lawful; but that he is above the reach 
of all Courts of law whatever, and that his 
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The Boundaries which the Conſtitution bas ſet 


to the Royal Prerogative. 


* 


N reading the foregoing enumeration of 
the powers with which the laws of Eng- 
land have intruſted the King, we are at! a 
loſs to reconcile” them with the idea of a 
Monarchy, which, we are told, is limited. 
The King not only unites in himſelf all the 
branches of the Executive power; he not 
only diſpoſes, without controul, of the whole 
military power in the State; he is moreover, 
it ſeems, the Maſter of the Laws themſelves, 
ſince he calls up, and diſmiſſes, at his will, 
the Legiſlative Bodies. We find him there- 
fore, at firſt ſight, inveſted with all the pre- 


rogatives that ever were claimed by the moſt 
abſolute Monarchs; and we are at a loſs to 


find that liberty which the Engliſh ſeem fo 
confident they poſleſs. | 
But the Repreſentatives of the people ſtill 


have, and that is ſaying enough, they- ſtill 


have in their hands, now that the Conſtitu- 
tion is fully eſtabliſhed, the fame powerful 
weapon which has enabled their anceſtors to 


eſtabliſh it. It is ſtill from their liberality 


alone that the King can obtain ſubſidies; and 
in theſe days, when every thing is rated by 
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pecuniary eſtimation—in theſe days, when gold 
is become the great moving ſpring of affairs, 
it may be ſafely affirmed, that he who de- 
pends on the will of others, with regard to ſo 
important an article, is, whatever his power 
may be in other reſpects, in a ſtate of real 
dependance. 

This is the caſe of the King of England, 
He has in that capacity, and without the 
grant of his people, ſcarcely any revenue. A 
few hereditary duties on the exportation of 
wool (which, ſince the eſtabliſhment of ma- 
nufactures, are become tacitly extinguiſhed), 
2 branch of the exciſe, which under Charles 
the Second was annexed to the Crown as an 
indemnification for the military ſervices it gave 
up, and which under George the Firſt has 
been fixed to ſeven thouſand pounds, a duty 
of two ſhillings on every ton of wine im- 
ported, the wrecks of ſhips of which the 
owners remain unknown, whales and ſtur- 
geons thrown on the coaſt, ſwans ſwimming 
on public rivers, and a few other feudal re- 
lics, compoſe the whole appropriated revenue 
of the King, and are all that now remains of 
the ancient inheritance of the Crown. 

- The King of England, therefore, has the 
prerogative of commanding armies, and equip- 
ping fleets—but without the concurrence of 
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OF ENGLAND. 77 
his Parliament he cannot maintain them. He 
can beſtow places and employments — but 
without his Parliament he cannot pay the 
ſalaries attending on them. He can declare 
war, but without his Parliament it is impoſ- 
ſible for him to carry it on. In a word, the 
Royal Prerogative, deſtitute, as it is, of the 
power of impoſing taxes, is like a vaſt body 
which cannot of itſelf accompliſh its motions 
or, if you will, it is like a ſhip compleatly 
equipped, but from which the Parliament can 
at pleaſure draw off the water, and leave it 
a-ground, or alſo ſet it again afloat by grant- 
ing ſubſidies. | 

And indeed we ſee, that, ſince the eſtabliſh- 
ment of this right of the Repreſentatives of 
the People, to grant, or refuſe, ſubſidies to the 
Crown, their other privileges have been con- 
tinually increaſing. Though theſe Repreſen- 
tatives were not, in the beginning, admitted 
into Parliament but upon the moſt diſadvan- 
tageous terms, yet they ſoon found means, by 
joining petitions to their money-bills, to have 
a ſhare in framing thoſe laws by which they 


were to be governed; and this method of pro- 


ceeding, which at firſt was only tolerated by 


the King, they afterwards converted into a 


right, by declaring, under Henry the Fourth, 
that they would not, thenceforward, come to 


78 THE/CONSTITUTION 
any reſolutions, with regard to ſubſidies, before 
the King had given a preciſe GAAP to their 
Petitions. + DP omit ring nl + 

In ſubſequent times we fon =o Commons 
e ſucceſsful, by their exertions of the 
ſame privilege, in their endeavours to lop off 
the deſpotic powers which ſtill made a part 
of the regal prerogative: whenever abuſes of 


power had taken place, which they were 


ſeriouſly determined to correct, they made 
grievances and ſupplies, to uſe the expreſſion of 
Sir Thomas Wentworth, go hand in hand to- 
gether, which always produced the redreſs of 
them; and in general, when a bill, in conſe- 
quence of its being judged by the Commons 
eſſential to the public welfare, has been joined 
by them to a money bill, it has ſeldom failed 
zo paſs in that agreeable company. (a) 


f (a) In relating this uſe, which the Commons have at 
times made of their power of granting, or refuſing, ſub- 
 fidies, I only mean to ſhew the great efficiency of that 
power, which was the ſubject of this Chapter. The 
Houſe of Lords have even found it neceſſary (which con- 
firms what is ſaid here) to form, as it were, a confederacy 
among themſelves, for the ſecurity of their Legiſlative 
authority, againſt. the uſe which the Commons might 
make of this power of taxation; and it has been made a 
ſtanding order of their Houſe, to reject any bill whatſo- 
ever, to which a money-bill has been tacked, 
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G H APT E R VI. 
The fame GO. continutd. 


UT this forte of be prerogative of the 
Commons, and the facility with which 
it may be exerted, however neceſſary they 
may have been for the firſt eſtabliſhment of 
the Conſtitution, might prove too conſiderable 
at preſent, when it is requiſite only to ſup- 
Port it. There might be danger, that, if the 
Parhament ſhould ever exert their privilege 
to its full extent, the Prince, reduced to 
deſpair, might reſort to fatal extremities ; or 
that the Conſtitution, which ſubſiſts only by 
virtue of its equilibrium, might in the end be 
ſubverted. 

Indeed this is a caſe which the prudence 
of Parliament has foreſeen. They have, in 
this reſpect, impoſed laws upon themſelves; 
and without touching their prerogative itſelf, 
they have moderated the exerciſe of it. A 
cuſtom has for a long time prevailed, at the 
beginning of every reign, and in the kind 
of overflowing of affection which takes place 
between a King and his firſt Parliament, to 
grant the King a revenue for his life; a 
proviſion which, with reſpe& to the great 
exertions of his power, does not abridge the 
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influence of the Commons, but yet puts him 


in a condition to ſupport the dignity of the 


Crown, and affords him, who is the firſt Ma- 
giſtrate in the Nation, that independance 
which the laws inſure alſo to thoſe Magiſ- 
trates who are particularly intruſted with the 
adminiſtration of Juſtice. (a) 

This conduct of the Parliament provides an 
admirable remedy for the accidental diſorders 
of the State. For though, by the wiſe diſtri- 
bution of the powers of Government, great 
uſurpations are become in a manner imprac- 
ticable, nevertheleſs it is impoſſible but that, 


in conſequence of the continual, though filent, 


efforts of the Executive power to extend it- 
ſelf, abuſes will at length flide in. But here 
the powers, wiſely kept in reſerve by the Par- 
liament, afford the means of curing them. At 
the end of each reign, the civil liſt, and con- 


(a) The twelve Judges.—Their commiſſions, which in 
former times were often given them durante bene placito, 
now muſt always be made guamdiu ſe bene geſſerint, and 
& their ſalaries aſcertained ; but upon an addreſs of both 
« Houſes it may be lawful to remove them.” —Stat. 1 3 
Will. III. c. 2. In the firſt year of the reign of his pre- 


ſent Majeſty, it has been moreover enacted, that the com- 
miſſions of the Judges ſhall continue in force, notwiths 


ſtanding the demiſe of the King; which has prevented 
their being dependant, with regard to their continuation 
ig office, on the Heir apparent, 
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fequently that kind of independance which it 
procured, are at an end. The ſucceſſor finds 
a Throne, a Sceptre, and a Crown; but he 
does not find power, nor even dignity ; and 
before a real poſſeſſion of all theſe is given 


him, the Parliament have it in their power 


to take a thorough review of the State, as 
well as corre& the ſeveral abuſes that may 
have crept in during the preceding reign 
and thus the Conſtitution may be brought 
back to its firſt principles, | 
England, therefore, by this means, enjoys 
2 very great adyantage, and one that all free 
States have ſought to procure for themſelves; 
I mean that of a periodical reformation. 
But the expedients which Legiſlators have 
contrived for this purpoſe in other Countries, 
have always, when attempted to be reduced 
ihto practice, been found to be productive 
of the moſt fatal conſequences. The laws 
which were made in Rome, to reſtore that 
equality which is the eſſence of a Democrati- 
cal Government, were always found imprac- 
ticable; the attempt alone endangered the 
overthrow of the Republic : and, the expe- 
dient, which the Florentines called ripigliar il 
Aato, proved nowiſe happier in its conſe- 


quences. This was becauſe all theſe different 
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remedies were deſtroyed beforehand, by rhe 
very evils they were meant to cure ; and the 
greater the abuſes were, the more impoſſible 
it was to correct them. 

But the means of reformation which the 
Parliament of England has taken care to re- 
ſerve to itſelf, is the more effectual, as it goes 
leſs directly to its end. It does not oppoſe 
the uſurpations of prerogative, as it were, 
in front; it does not encounter it in the 
middle of its courſe, and in the fulleſt flight 
of its exertion: but it goes in ſearch of it 
to its ſource, and to the principle of its 
action. It does not endeavour forcibly to 
overthrow it; it only enervates its ſprings. 
| What increaſes ſtil} more the mildneſs of 
the remedy, is, that it is only to be applied 
to the uſurpations themſelves, and paſſes by, 
what would be far more formidable to en- 
counter, the obſtinacy and pride of the 
uſurpers. Every thing is tranſacted with a 
new Sovereign, who, till then, has had no 
ſhare in public affairs, and has taken no ſtep 
Which he may conceive himſelf obliged in 
honour to ſupport. In fine, they do not 
wrelt from him what the good of the State 
requires he ſhould-give up: it is he himſelf 
who makes the ſacrifice. 
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All theſe obſervations are remarkably con- 
firmed by the events that followed the reign 
of the two laſt Henrys. Every barrier that 


protected the People againſt the excurſions of 


Power had been broke through. The Parlia- 
ment, in their terror, had even enacted that 


proclamations, that is the will of the King, 
ſhould have the force of laws. (a) The Con- 


ſtitution ſeemed to be quite undone. Yet, on 


the firſt opportunity afforded by a new reign, 
liberty began to make again its appearance (b). 
And when the Nation, at length recovered 
from its long ſupineneſs, had, at the acceſſion 
of Charles the Firſt, another opportunity of 
a Change of Sovereign, that enormous maſs 
of abuſes, which had been accumulating, or 
gaining ſtrength, during five ſucceſſive reigns, 
Was removed, and the ancient laws reſtored. 
To which add, that this ſecond reforma- 
tion, which was ſo extenfive in its effects, and 


= might be called a new creation of the Con- 


ſtitution, was accompliſhed without producing 

the leaſt convulſion. Charles, as Edward 
(a) Stat. 31 Hen. VIII. Chap. 8. 
% The laws concerning Treaſon, paſſed under Henry 

the Eighth, which Judge Blackſtone calls“ an amazing 


*« heap of wild and new-fangled treaſons,“ and the fta- 
tute juſt mentioned, were repealed in the beginning of 
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had done in former times (a), aſſented to 
every renulation that Was paſſed; and what- 
ever r(juctance he might at firſt manifeſt, 
yer the Act called the Petition of Right (as 
well as that which afterwards compleated the 
work) received the Royal ſanction without 
bloodſhed. 

It is true, great misfortunes followed; but 
they were the effects of particular circum- 
ſtances. During the time which preceded 
the reign of the Tudors, the nature and ex- 
tent of regal authority having never been ac- 
curately defined, the exorbitant power of the 
Princes of that Houſe had no difficulty in 
introducing political prejudices of eyen an 
extravagant kind: thoſe prejudices, having 
had a hundred and fifty years to take root, 
could not be ſhaken off but by a kind of 
general convulſion; the agitation continued 
after the action, and was carried to exceſs by 
the religious quarrels which aroſe at that 
time. | 


(a) Or, which is equally in point, the Duke of Somer- 
ſet his uncle, who was the Regent of the Nine un- 
der the name of Protector. 


—— 
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CHAPTER VII 
. New Reſtrictions. 


"HE Commons, however, have not in- 

| tirely relied on the advantages of the 
great prerogative with which the Conſtitution 
has intruſted them. | 
Though this prerogative is, in a manner, 
out of danger of an immediate attack, they 
haye nevertheleſs ſhewn at all times the 
greateſt jealouſy on its account. They never 
ſuffer, as we have obſerved before, a money- 
bill to begin any where but with themſelves ; 
and any alteration that may be made in it, in 
the other Houſe, is ſure to be rejected. If 
the Commons had not moſt ſtrictly reſerved 


to themſelves the exerciſe of a prerogative 


on which their very exiſtence depends, the 


whole might at length have flidden into that 
Body which they had ſuffered to ſhare in it 
equally with them. If any other perſons 


beſides the Repreſentatives of the People, had 
had a right to make an offer of the produce 
of the labour of the people, the executive 
Power would ſoon have forgot, that it only 
exiſts for the advantage of the public (a). 


(a) As the Crown has the undiſputed prerogative of 
aſlenting to, and diflenting from, what bills it thinks pro- 
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Beſides, though this prerogative has of it- 
ſelf, we may ſay, an irreſiſtible efficiency, 


per, as well as of convening, proroguing, and diſſolving, 
the Parliament, whenever it pleaſes, the latter have no 
aſſurance of having a regard paid to their Bills, or even of 
being allowed to aſſemble, but what may reſult from the 
need the Crown ſtands in of their aſſiſtance: the danger, 
in that reſpect, is even greater for the Commons than for 
the Lords, who enjoy a dignity which is hereditary, as 
well as inherent to their perſons, and form a permanent 
Body in the State; whereas the Commons compleatly 
vaniſh, whenever a diſſolution takes place: there is, there- 
fore, no exaggeration in what has been ſaid above, that 
their very being depznds on their power of amy ſub- 
ſidies to the Crown. 

Moved by theſe conſiderations, and no doubt by a 
ſenſe of their duty towards their Conſtituents, to whom 
this right of taxation originally belongs, the Houſe of 
Commons bave at all times been wery careful leſt prece- 
dents ſhould be eſtabliſhed, which might, in the: moſt 
diſtant manner, tend to weaken that right. Hence the 
warmth, I might ſay the reſentment, with which they 
have alꝭ ays rejected even the amendments propoſed by 
the Lords in their Money bills. The Lords however 
have not given up their pretenſion to make ſuch amend- 
ments; and it is only by the vigilance and conſtant pre- 
determination of the Commons to reject all alterations 
whatever made in their Money bills, without even exa- 
mining them, that this pretenſion of the Lords is reduced 
to be an uſeleſs, and only dormant, claim. The firit in- 
ſtance of a miſunderſtanding between the two Houſes, on 
that account, was in the year 1671 : and the reader may 
ſee at length, in Vol, I. of the Debates of the Houſe of 
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the Parliament has neglected nothing that may 


increaſe it, or at leaſt the facility of its 
exerciſe z and though they have allowed the 
prerogatives of the Sovereign to remain undiſ- 
puted, they have in ſeveral caſes endeavoured 
to reſtrain the uſe he might make of them, 
by entering with him into divers expreſs and 


ſolemn conyentions for that purpoſe (a). 
Thus the King is indiſputably inveſted with 


the excluſive right of aſſembling Parliaments ; 
yet he muſt aſſemble one, at leaſt once in 
three years; and this obligation on the King, 
which was, we find, inſiſted upon by the 
People in very early times, has been ſince 
confirmed by an Act paſſed in the ſixteenth 
year of the reign of Charles the Second. 
Moreover, as the moſt fatal conſequences 
might enſue, if laws which might moſt ma- 
terially affect public liberty, could be enacted 
in Parliaments abruptly and imperfectly ſum- 
moned, it has been eſtabliſhed that the Writs 


Commons, the reaſons that were at that time alledged on 


both ſides. 

(a) Laws made to bind ſuch Powers in a State, as have 
no ſuperior Power by which they may be legally com- 
pelled to the execution of them (for inſtance, the Crown 
as circumſtanced in England) are nothing more than 
conventions, or treaties, made with the oy of the 


People, 
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for aſſembling a Parliament muſt be iſſued 
forty days at leaſt before the firſt meeting of 
it. Upon the ſame principle it has alſo been 
enacted, that the King cannot abridge the 
term he has once fixed for a prorogation, 
except in the two following caſes, viz. of a 
rebellion, or of imminent danger of a foreign 
invaſion ; in both which caſes a fourteen days 
notice muſt be given. (a) 

Again, the King is the head of the Church; 
but he can neither alter the eſtabliſhed re- 
ligion, nor call individuals to an account for 
their religious opinions. (5) He cannot even 
profeſs the religion which the Legiſlature has 
particularly forbidden ; and the Prince who 
ſhould profeſs it, is declared incapable of 
inheriting, poſſeſſing, or enjoying, the Crown of 
591 Kingdoms. (c) | 

The King is the firſt Magiſtrate; but he 
can make no change in the maxims and forms 
conſecrated by law or cuſtom: he cannot 
even influence, in any caſe whatever, the de- 


(a) Stat. 30 Geo, II. c. 25. 
(5) The Convocation, or aſſembly of the Clergy, of 
which the King is the head, can only regulate ſuch affairs 
as are merely Eccleſiaſtical ; they cannot touch the Laws, | 
Cuſtoms, and Statutes, of the Kingdom, —Stat. 25 Hen, 
VIII. c. 19. | 
(c) A. 1 Will. and M. Stat 2, c. 2. 
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cifion of cauſes between ſubject and ſubject; 
and James the Firſt, afMfting at the Trial of a 
cauſe, was reminded by the Judge, that he 
could deliver no opinion. (a) Laſtly, though 
crimes are proſecuted in his name, he cannot 


_ refuſe to lend it to any particular perſons who 


have complaints to prefer. 

The King has the privilege of coining mo- 
ney; but he cannot alter the ſtandard. 
The King has the power of pardoning of- 
fenders; but he cannot exempt them from 
making a compenſation to the parties injured. 
It is even eſtabliſhed by law, that, in a caſe 
of murder, the widow, or next heir, ſhall have 
a right ro proſecute the murderer ; and the 
King's pardon, whether it preceded the Sen- 
tence paſſed in conſequence of ſuch proſecu- 
tion, or whether it be granted after it, cannot 
have any effect. (6) 
g (a) Theſe principles have ſince been made an expreſ . 
article of an Act of Parliament; the fame which aboliſhed 
the Star Chamber. he it likewiſe declared and enacted, 
„ by the authority of this preſent Parliament, That 
“ neither his Majeſty, nor his Privy Council, have, or 
„ ought to have, any juriſdiction, power, or authority, to 


te examine or draw into queſtion, determine or diſpoſe of 
« the lands, tenements, goods, or chattels, of any of the 


« ſubjects of this Kingdom,” Stat. A. 16. ch. i. cap. 10, 


$ 10. | 


(e) The method of proſecution mentioned here, is 
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The King has the military power ; but ſtill, 
with reſpect to this, he is not abſolute. It is 
true, in regard to the ſea forces, as there is in 
them this ineſtimable advantage, that they 
cannot be turned againſt the liberty of the 
Nation, at the ſame time that they are the 
ſureſt bulwark of the Iſland, the King may 
keep them as he thinks proper; and in this 
reſpect he lies only under the general reſtraint 
of applying to Parliament, to obtain the 
means of doing it. But in regard to land 
forces, as they may become an immediate 
weapon in the hands of Power, for throwing 
down all the barriers of public liberty, the 
King cannot raiſe them without the conſent of 
Parliament. The guards of Charles the Se- 
cond were declared anti- conſtitutional; (a) and 
James's army was one of the cauſes of his 
being at length dethroned. (6) 

In theſe times however, when it is become 
2 cuſtom with Princes to keep thoſe nume- 


called an Appeal; it muſt be ſued within a year and a day 
after the completion of the crime. 

(a) He had carried them to the number of four thou- 
ſand Men, 

(3) A new ſanction has been given to the above re- 
ſtriction, in the ſixth Article of the Bill of Rights: A 
« ſtanding army, without the conſent of Parliament, is 
s againſt law.“ 

: I 
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rous armies which ſerve as a pretext and means 
of oppreſſing the People, a State that would 
maintain its independence, is obliged, in great 
meaſure, to do the ſame. The Parliament 
has therefore thought proper to eſtabliſh a 


ſtanding body of troops, which amounts to 


about thirty thouſand Men, of which the 158 
has the command. 

But this army is only eſtabliſhed for one 
year: at the end of that term, it is, unleſs re- 


eſtabliſned, to be i2/o facto disbanded ; and 


as the queſtion would not then be, whether 
the army ſhall be diſſolved, but whether it 
ſhall be eſtabliſhed anew, as if it had never 


exiſted, any one of the three branches of the 


Legiſlature may, by its _ hinder its con- 
tinuance. 

Beſides, the funds for the payment of this 
body of troops, are to be raifed by taxes that 
never are eſtabliſhed for more than one year ; 
(a) and it becomes likewiſe neceſſary, at the 
end of this term, again to eſtabliſh them. (5) 
In a word, this inſtrument of defence, which 


(a) The land tax, and malt tax. 

) It is alſo neceſſary that the Parliament, when they 
renew the Act called the Muti»y-A#, ſhould authoriſe the 
different Courts Martial to puniſh military offences, and 
deſertion. It can therefore refuſe the King even the ne- 
ceflary power of military diſcipline, 
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the circumſtances of modern times have cauſed 
to be judged neceſſary, being capable, on the 
other hand, of being applied to the moſt dan- 
gerous purpoſes, has been joined to the State 
by only a ſlender thread, the knot of which may 
be F gn on the firſt e of danger. (c) 


00 To theſe bw, or rather conventions, between King 
and People, I ſhall add here the Oath which the King takes 
at his Coronation; a compact which, if it cannot have the 
ſame preciſion as the laws we have related above, yet in a 
manner comprehends them all, and has the further ad- 
vantage of being declared with more ſolemnity. | 

&« The archbiſhop or biſhop ſhall ſay, Will you ſolem ly 
&« promiſe and ſwear to govern the people of this King- 
« dom of England, and the dominions thereto belonging, 
„ according to the Statutes in Parliament agreed on, and 
* the laws and cuſtoms of the ſame ?—The king or queen 
& /hall ſay, I ſolemnly promiſe ſo to do. 

% Archbiſhop or biſhop, Will you to your power cauſe 
&« law and juſtice, in mercy, to be executed in all your 
& judgments? King or queen, I will. 

« Archbiſhop or biſhop. Will you to the utmoſt of 
& your power maintain the laws of God, the true pro- 
« feſſion of the goſpel, and the proteſtant reformed 
religion eſtabliſhed by the law? And will you pre- 
i ſerve unto the biſhops and clergy of this realm, and 
© to the churches committed to their charge, all ſuch 
& rights and privileges as by law. do or ſhall appertain 
“ ynto them, or any of them Jo or n All up 
I promiſe todo, 

Alier this the king or queen, Lake his or her band 0k 
« the holy goſpels, ball ſay, The things which I have here 
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But theſe laws which limit the King's au- 


thority, would not, of themſelves, have been 


ſufficient. As they are, after all, only in- 
tellectual barriers, which it is poſſible that the 
King might not at all times reſpect ; as the 


check which the Commons have on his pro- 


ceedings, by a refuſal of ſubſidies, affects too 
much the whole State, to be exerted on every 
particular abuſe of his power ; and laſtly, as 
even this means might, in ſome degree be 
eluded, either by breaking the promiſes which 
procure ſubſidies, or by applying them to uſes 
different from thoſe for which they were ap- 
pointed, the Conſtitution has beſides ſupplied 
the Commons with a means of immediate op- 
poſition to the miſcondu& of Government, by 
giving them a right to impeach the Miniſters. 
It is true, the King himſelf cannot be ar- 
raigned before Judges; becauſe, if there were 
any that could paſs ſentence upon him, it 
would be they, and not he, who muſt finally 
poſſeſs the executive power: but, on the other 
hand, the King cannot act without Miniſters; 
it is therefore theſe Miniſters, that is, theſe in- 
diſpenſable inſtruments, whom they attack. 


* before promiſed I will perform and keep: fo help me 
God. And then /hall kifs the book.” 
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If, for example, the public money has been 
employed in a manner contrary to the declared 
intention of thoſe who granted it, an impeach- 
ment may be brought againſt thoſe who had 
the management of it. If any abuſe of power 
is committed, or in general any thing done 
contrary to the public weal, they proſecute 
thoſe who have been either the inſtruments, 
or the adviſers, of the meaſure. (a) 

But who ſhall be the Judges to decide in 
ſuch a cauſe ? what Tribunal will flatter itſelf, 
that it can give an impartial decifion, when 
it ſhall ſee preſented at its bar the Govern- 
ment itſelf as the accuſed, and the Repreſen- 
tatives of the People as the accuſers ? 

It-is before the Houſe of Peers that rhe 
Law has directed the Commons to carry their 
accuſation ; that is, before Judges whoſe dig- 
nity, on the one hand, renders them inde- 
pendent, and who, on the other, have a 
great honour to ſupport in that awful function 
Where they have all the Nation for ſpeQators 
of their conduct. N 


(a) It was upon theſe principles that the Commons, in 
the beginning of this century, impeached the Earl of 
Orford, who had adviſed the Treaty of Partition, and the 
Lord Chancellor Somers, who had affixed the great Seal 
to it. 


OF ENGLAND. 95 


When the impeachment is brought to the 
Lords, they commonly order the perſon ac- 
cuſed to be impriſoned. On the day appointed, 
the Deputies of the Houſe of Commons, with 
the perſon impeached, make their appear- 
ance : the impeachment is read in his preſence; 
Counſel are allowed him, as well as time, to 
prepare for his defence; and at the expiration 
of this term, the trial goes on from day to 
day, with open doors, and every thing is com- 
municated in print to the public. 

But whatever advantage the law grants to 
the perſon impeached for his juſtification, it 
is. from the intrinſic merits of his conduct that 
he muſt draw his arguments and proofs. It 
would be of no ſervice to him, in order to 
juſtify a criminal conduct, to alledge the com- 
mands of the Sovereign; or, pleading guilty 
with reſpect to the meaſures imputed to him, 
to produce the Royal pardon. (a) It is againſt 
the Adminiſtration itfelf that the impeach- 


ment is carried on; it ſhould therefore by no 


(a) This point in ancient times was far from being 


clearly ſettled. In the year 1678, the Commons having 


impeached the Earl of Danby, be pleaded the Kings 
pardon in bar to that impeachment : great altercations 
enſued on that ſubject, which were terminated by the diſ- 
folution of that Parliament. It has been ſince enacted, 
(Stat, 12 and 13 W. III. c. 2.) © that no pardon under 
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means interfere: the King can neither ſtop 
nor ſuſpend its courſe, but, is forced to be- 
hold, as an inactive ſpectator, the diſcovery of 
the ſhare which he may himſelf have had in 
the illegal proceedings of his ſervants, and to 
hear his own ſentence in the condemnation of 
his Miniſters. 

An admirable expedient! which, by re- 
moving and puniſhing corrupt Miniſters, 
affords an immediate remedy for the evils of 
the State, and ſtrongly marks out the bounds 
within which Power ought to be confined ; 
which takes away the ſcandal of guilt and au- 
thority united, and calms the people by a 
great and awful act of Juſtice : an expedient, 
in that reſpect eſpecially, ſo highly uſeful, that 
it is to the want of the like, that Machiavel 
attributes the ruin of his Republic. 


the great ſeal can be pleaded in. bar to an impeachment 
4 by the Heuſe of Commons.“ 

I once aſked a Gentleman very learned in the laws of 
this Country, if the King could remit the puniſhment of 
a Man condemned in conſequence of an impeachment of 
the Houſe of Commons; he anſwered me, the Tories 
will tell you the King can, and the Whigs he cannot.— 
But it is not perhaps very material that the queſtion ſhould 
be decided: the great public ends are attained when a 
corrupt Miniſter is removed with diſgrace, and the whole 
Syſtem of his proceedings unveiled to the public eye. 
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But all theſe general precautions to ſecure 
the rights of the Parliament, that is, thoſe 
of the Nation itſelf, againſt the efforts of the 
executive Power, would be vain, if the Mem- 
bers themle]ves remained expoſed to them. 
Being unable openly to attack, with any ſafety 
to. itſelf, the two legiſlative bodies, and by a 
forcible exertion of its prerogatives, to make, 
as it were, a general aſſault, it would, by 
ſubdividing the ſame prerogatives, gain an 
entrance, and ſometimes by intereſt, and at 
others by fear, guide the general will by in- 
Aucncing that of individuals. 

But the laws which ſo effectually = 
for the ſafety of the People, provide no leſs 
for that of the Members, whether of the 


Houſe of Peers, or that of the Commons. 


There are not known in England, either thoſe 
Commiſſar ies who are always ready to find 
thoſe guilty, whom the wantonneſs of ambi- 
tion points out, nor thoſe ſecret impriſon- 
ments, which are, in other Countries, the 
uſual expedients of Government. As the forms 
and maxims of the Courts of Juſtice are 
ſtrifly preſcribed, and every individual, 
has an invariable right to be judged accord- 


ing to Law, he may obey without fear the 


dictates of public virtue, And, what crowns 
* 
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all theſe precautions, is its being a fundamental 
maxim, That the freedom of ſpeech, and 
< debates and proceedings in Parliament, 
© ought not to be impeached or queſtioned 
© in any Court or place out of Parliament.“ 
— Bill of Rights, Art. 9. 

The legiſlators, on the other hand, have 
not forgot that intereſt, as well as fear, may 
impoſe ſilence on duty. To prevent its effects 
it has been enacted, that all perſons con- 
cerned in the management of any taxes creat- 
ed ſince 1692; commiſſioners of prizes, na- 
vy, victualling-office, &c. comptrollers of the 
army accountsz agents for regiments; the 
clerks in the different offices of the revenue; 
any perſons that hold any new office under 
the Crown, created ſince 1705, or having a 
penſion under the Crown, during pleaſure, or 
for any term of years, are incapable of being 

eleted Members. Beſides, if any Member 
accepts an office under the Crown, except it 
be an Officer in the army or navy accepting 
a new commiſſion, his ſeat becomes void; 
though ſuch Member is capable of being re- 
elected. 

Such are the precautions hitherto taken by 
the Legiſlators for preventing the undue in- 
Ruence of the great prerogative of diſpoſing 
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of rewards and places; precautions which 
have been ſucceſſively taken, according as 
circumſtances have ſhewn them to be neceſ- 
ſary, and which are owing to cauſes power- 
ful enough to produce the eſtabliſnment of 
rew ones, whenever circumſtances ſhall point 
out the neceſſity of them (a). 


(a) Nothing can be a better proof of the efficacy of 
the cauſes that produce the liberty of the Engliſh, and 
which will be explained hereafter, than thoſe victo- 
ries which the Parliament from time to time gains over 
itſelf, and in which the Members, forgetting all views 
of private ambition, only think of their intereſt as 


ſubjects. 


Since this was firſt written, an excellent regulation has 
been made for the deciſion of controverted elections. 
Formerly the Houſe decided them in a very ſummary 
manner, and the witneſſes were not examined upon 
oath; but, by an Act paſſed this Seſſion, the deciſion 
1s now to be left to a Jury, or Committee, of fifteen 
Members, thus formed. Out of the Members preſent, 
who muſt not be leſs than one hundred, forty-nine are 
drawn by lots: out of theſe, each Candidate ſtrikes off 
one alternately, till there remain only thirteen, who, 
with two others, named out of the whole Houſe, one 
by each Candidate, are to form the Committee: in or- 
der to ſecure the neceſſary number of an hundred 
Members, all other buſineſs in the Houſe is to be ſuſ- 
pended, till the above operations are compleated. 
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the Nation as a Nation, and of its ſhare in the 
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E H A F. E 
Of private Liberty, or the Liberty of Individuals. 


E have hitherto only treated of gene- 
ral liberty, that is, of the rights of 


Government, It now remains that we ſhould 
treat particularly of a thing without which 
this general liberty, being abſolutely fruſtrated 
in its object, would be only a matter of oſten- 
tation, and even could not long ſubſiſt; 1 
mean the liberty of individuals, | 

Private Liberty, according to the diviſion 
of the Engliſh Lawyers, conſiſts, firſt, of the 
right of Properly, that is, of the right of en- 
joying excluſively the gifts of fortune, and aj] 
the various fruits of one's induſtry, Sccond- 
ly, of the right of Per/onal Security. Third— 
ly, of the Loco- motive Faculty), taking the 
word Liberty, in its more confined ſenſe. 

Each of theſe rights, ſay again the Engliſl. 
Lawyers, is inherent in the perſon of every 
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Engliſhman; they are to him as an inheri- 
tance, and he cannot be deprived of them, but 
by virtue of a ſentence paſſed according to the 
laws of the land. And indeed, as this right 
of inheritance is expreſſed in Engliſh by one 
word, (birth-right) the fame as that which ex- 
preſſes the King's title to the Crown, it has, | 
in times of oppreſſion, been often oppoſed to 
him as a right, doubtleſs of a leſs extent, but 
of a ſanction equal to that of his own, 

One of the principal effects of the right of 
Property is, that the King can take from his 
ſubjects no part of what they poſſeſs ; he 


mult wait till they themſelves grant it him: 


and this right, which, as we have teen before, 
is, by its conſequences, the bulwark that pro- 
tects all the others, has moreover the imme- 
diate effect of preventing one of the chief 
cauſes of oppreſſion. 

In regard to the attempts to which the right 
of property might be expoled from one indi- 
vidual to another, I believe I ſhall have ſaid 
every thing, when I have obſerved, that there 
is no Man in England who can oppole the ir- 
reſiſtible power of the Laws,—thar, as the 
Judges cannot be deprived of their employ- 
ments but on an accuſation by Parliament, 
the effect of intereſt with the Sovereign, or 

| H 3 
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with thoſe who approach his perſon, cannot 
poſſibly influence their deciſions, —that, as the 
Judges themſelves have no power to paſs fen- 
tence, till the matter of fact has been ſettled 
by Men nominated, we may almoſt ſay, at 
the common choice of the parties, all private 
views, and conſequently all reſpect of perſons, 
are baniſhed from the Courts of Juſtice. 
However, that nothing may be wanting 
which may help to throw light on the ſub- 
ject I have undertaken to treat, I ſhall relate, 
in general, what is the Jaw in civil matters, 
that has taken place in England. 

When the Pandects were found at Amalphi, 
the Clergy, who were then the only Men that 
were able to underſtand them, did not neg- 
lect that opportunity of increaſing the influ- 
-ence they had already obtained, and cauſed 
them to be received in the greater part of 
Europe. England, which was deſtined to 
have a Conſtitution ſo different from that of 
other States, was to be farther diſtinguiſhed 
by its rejecting the Roman Laws. 

_ Under William the Conqueror, and his 
immediate ſucceſſors, a multitude of foreign 
Eccleſiaſtics flocked to the Court of England. 
Their influence over the mind of the Save- 
reign, which might in other States be conſi- 
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dered as matter of little importance, was not 
ſo in a Country where the Sovereign being 
all- powerful, to obtain influence over him, was 
to obtain power itſelf. The Engliſh Nobi- 
lity ſaw, with the greateſt jealouſy, Men of 
a condition ſo different from their own, veſt- 
ed with a power to the attacks of which they 
were immediately expoſed, and thought that 
they would carry that power to the height, 
if they were ever to adopt a ſyſtem of laws 
which thoſe ſame Men ſought to introduce, 
and of which they would neceſſarily become 
both the depoſitar ies and interpreters. 

It happened, therefore, hy a ſomewhat ſin- 
gular conjunction of circumſtances, that to the 
Roman laws brought over to England by 
Monks, the idea of Eccleſiaſtical power be- 
came aſſociated, in the ſame manner as the idea 
of Deſpotiſm was afterwards aſſociated with 
the Religion of the ſame Monks, when favour- 
ed by Kings who endeavoured to eſtabliſh a 
deſpotic government. The Nobility, at all 
times, rejected theſe laws, even with a de- 
gree of ill humour; (a) and the uſurper Ste- 


(a) The nobility, under the reign of Richard II. de. 


clared in the french of thoſe times, ** Purce que le 


* roialme d'Engleterre n toit devant ces heures, ne 
« aPentent du Roy notre Seignior, & Seigniors du 
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phen, whoſe intereſt it was to conciliate their 
affections, went ſo far as to prohibit the ſtudy 
of them. | | 

The general diſpoſition of things eſtabliſn- 
ing, a3 we have ſeen, a great communication 
between the Nobility and the People, the 
averſion to the Roman laws gradually ſpread 
itſelf far and wide; and thoſe laws, whoſe 
wiſdom in many caſes, and particularly their 
extenſiveneſs, ought naturally to have procured 
them admittance when the Engliſh laws them- 
ſelves were as yet but in their infancy, expe- 
rienced the moſt ſteady oppoſition from the 
Lawyers; and as thoſe who ſought to intro- 
duce them, frequently renewed their attempts, 
there at length aroſe a kind of general com- 
bination amongſt the Laity, to confine them 
to Univerſities and Monaſteries (a). 


© Parlement, unques ne ſera rule ne governe par la 
& ley civil.” viz. Inaſmuch as the Kingdom of Eng- 
land was not before this time, nor according to the in- 
tent of the King our Lord, and Lords of Parliament, 
ever ſhall be, ruled or governed by the civil law. — 7z 
Rich. Parlamento Weſtmanaſterii, Feb. 3, Anno. 2. 

(a) It might perhaps be ſhewn, if it belonged to the 
ſubject, that the liberty of thinking in religious mat- 
ters, which has all at times remarkably prevailed in Eng- 
land, is owing to much the ſame cauſes as its political 
liberty: both perhaps are owing to this, that the ſame 
Men, whoſe intereſt it is in other Countries that the 
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This oppoſition was carried ſo far, that For- 
teſcue, Chief Jutice of the King's bench, and 
afterwards Chancellor, under Henry VI. wrote 


2 Book intitled de Laudibus Legum Anglia, in 


which he propoſes to demonſtrate the ſuperi- 
ority of the Engliſh laws over the Civil; and, 
that nothing might be wanting in his argu- 
ments on this ſubject, he gives them the ad- 
vantage of a ſuperior antiquity, and traces 
their origin to a period much anterior to the 
foundation of Rome. 

This ſpirit has been even preſerved to muck 
more modern times; and when we peruſe the 
many paragraphs which Judge Hale has writ- 
ten in his Hiſtory of the Common Law, 
to prove, that in the few cafes in which the 
Civil Law is admitted in England, it can have 


people ſhould be influenced by prejudices of a politi- 
cal or religious kind, have been in England forced to 
inform and unite with them, I ſhall here take ccca- 
ſion to obſerve, in auſwer to the reproach made to the 
Engliſh, by Preſident Henault, in his much-eſteemed 
Chronological Hiitory of France, that the frequent 
changes of religion which have taken place in Eng- 
land, do not argue any ſervile diſpoſition in the peo— 
ple; they only prove the equilibrium between the 
then exiſting Sects: there was none but what might 
become the prevailing one, whenever the Sovereign 
thought proper to declare for it; and it was not Eng- 
land, as people may think at firſt ſight, it was only its 
Government which changed its religion. 
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no power by virtue of any deference due to 
the orders of juſtinian, (a truth, which cer- 
tainly had no need of proof) we plainly ſee 
that this Chief Juſtice, who was alſo a very 
great Lawyer, had, in this reſpect, retained 
ſomewhat of the heat of party. 

Even at preſent the Engliſh Lawyers attri- 
bute the liberty they enjoy, and of which 
other Nations are deprived, to their having 
rejected, while thoſe Nations have admitted, 
the Roman law; which 1s miſtaking the effect 
for the cauſe. Ir is not becauſe the Engliſh 
have rejected the Roman laws that they are 
free; but it, is becauſe they were free, or at 
leaſt, becauſe there exiſted among them 
cauſes which were, in proceſs of time, to 
wake them ſo, that they have been able to 
reject the Roman laws. But even though 
they had admitted theſe laws, the ſame cir- 
cumſtances that have enabled them to reject 
the whole, would have likewiſe enabled them 
to reject thoſe parts which did not ſuit them; 
and they would have ſeen, that it is very 
poſſible to receive the deciſions of the Civil 
law on the ſubje& of the /ervitutes urbanæ & 
ruſtice, without adopting its principles with 
reſpect to the power of the Emperors (a). 


(a) What particularly frightens the Engliſh Lawyers 
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Of this the Republic of Holland would af- 
ford a proof, if there were not the ſtill more 
ſtriking one, of the Emperor of Germany, 
who, though in the opinion of his People he 
is the ſucceſſor to the very Throne of the 
Cæſars, has not by a great deal ſo much pow- 
er as a King of England; and the reading of 
the ſeveral treaties which deprive him of the 
power of nominating the principal officers of 
the Empire, ſufficiently ſhews, that a ſpirit of 
unlimited ſubmiſſion to Monarchical power is 
no neceſſary conſequence of the admiſſion of 
the Civil Law. | 

The Laws, therefore, that have taken place 
in England, are what they call the Unwritten 
Law, alſo termed the Common Law, and the 
Statute Law. 

The Unwritten Law 1s thus called, not be- 
cauſe it is only tranſmitted by tradition from 
generation to generation, but becauſe it is not 
founded on any known act of the Legiſlature, 
It receives its force from immemorial cuſtom, 
and, for the moſt part, derives its origin from 
Acts of Parliament poſterior to the Conqueſt, 
particularly thoſe anterior to the time of Rich- 
ard the firſt, the originals of which are loſt. 


is L. 1. Lib. I. Tit. 4. Dig.—2ued Principi Mecurie 
legis habet wigorem, 
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The principal objects ſettled by the Com- 
mon Law, are the rules of deſcent, the diffe- 
rent methods of acquiring property, the vari- 
ous forms required for rendering contracts va- 
lid; in all which points it differs from the Civil 
Law. Thus, by the Common Law, lands de- 
ſcend to the eldeſt ſon, to the excluſion of all 
his brothers and ſiſters; whereas, by the Civil 
Law, they are equally divided between all the 
children: by the Common Law, property is 
transferred by writing, but by the Civil Law, 
tradition is moreover neceſſary, &c. 

The ſource from which the deciſions of the 
Common Law are drawn, 1s what is called 
preleritor! m memoria evenlorum, and is found 
in the collection of judgments that have been 
paſſed from time immemecrial, and which, as 
well as the proceedings relative to them, are 
carefully preſerved under the title of Records. 
In order that the principles eſtabliſhed by this 
ſeries of judgments may be known, extracts 
of them are publiſhed under the name of 
Reports; and theſe reports reach, by a regu- 
lar ſeries, ſo far back as the reign of Edward 
the Second, incluſively. 

Beſides this collection, which is pretty vo- 
luminous, there are alſo ſome ancient Authors 
of great authority among Lawyers ſuch as 
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Glativilz who wrote under the reign of Henry 
the Second; Brafton, who wrote under Henry 
the Third; Flea, and Liitleton. Among 
more modern Authors; is Sir Edward Coke, 
Lord Chief Juſtice of the King's bench under 
James the Firſt, who bas written four books 
of Inſtitutes, and is at preſent the Oraele of the 
Common Law. 155 

The Common Law moreover cothpehitics 
ſome particular cuſtoms, which are fragments 
of the ancient Saxon laws, eſcaped from the 
diſaſter of the Conqueſt; ſuch as that called Ga- 
velkind, in the County of Kent, by which lands 
are divided equally between the Sons; and 
that called Borough Enyliſh, by which, in ſome 
particular diſtricts, lands defcend to the 
youngeſt Son. 

The Civil Law is likewiſe comprehended 
under the Unwritten Law, becauſe it is of 
force only fo far as it has been received by im- 
memorial cuſtom. It is followed in the Ec- 
clefiaſtical Courts, in the Courts of Admiralty, 
and in the Courts of the two Univerſities ; but 
it is there nothing more than lex fub lege graviori; 
and theſe different Courts muſt conform to 
Acts of Parliament, and to the ſenſe given to 
them by the Courts of Common Law, being 
moreover ſubjected to their controul. 
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Laſtly, the written Law is the collection 
of the various Acts of Parliament the origi- 
nals of which are carefully preſerved, eſpeci- 
ally ſince the reign of Edward the Third. 
Without entering into the diſtinctions made 
by Lawyers with reſpect to them, ſuch as 
public and private Acts, declaratory Acts, or ſuch 
as are made to extend or reſtrain the Common 
Law, it will be ſufficient to obſerve, that, 
being the reſult of the united wills of the 
Three Conſtituent parts of the Legiſlature, 
they, in all caſes, ſuperſede both the Com- 
mon Law and all former Statutes, and the 
Judges muſt take cogniſance of them, and de- 
cide in conformity to them, even though they 
had not been alledged by the parties (a). 


(a) Unleſs they be private Acts. 


* * 


— — — 


. 
Of Criminal Juſtice, 


E are now to treat of an article, which, 
though it does not in England, and 
indeed ſhould not in any State, make part of 
the powers which are properly Conſtitutional, 
| that is, of the reciprocal rights by means of 
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which the Powers that concur to form the Go- 
vernment conſtantly balance each other, yet 


eſſentially intereſts the ſecurity of Individuals, 


and, in the iſſue, the Conſtitution itſelf; I 
mean to ſpeak of Criminal Juſtice, But, pre- 
vious to an expoſition of the laws of England 
on this head, it is neceſſary to deſire the 
Reader's attention to certain conſiderations. 
When a Nation entruſts the power of the 
State to a certain number of perſons, or to 
one, it is with a view to two points: the one, 
to repel more effectually foreign attacks; the 
other, to maintain domeſtic tranquillity. 

To accompliſh the former point, each indi- 
vidual ſurrenders a ſhare of his property, and 
ſometimes, to a certain degree, even of his 
liberty : but, though the power of thoſe who 
are the Heads of the State may thereby be 
rendered very conſiderable, yet it cannot be 


ſaid, that liberty is, after all, in any high de- 


gree endangered, becauſe, ſhould ever the 
Executive Power turn againſt the Nation a 
ſtrength which ought to be employed ſolely for 
its defence, this Nation, if it were really free, 
by which I mean, unreſtrained by political pre- 
judices, would be at no loſs for providing the 
means of its ſecurity. 

With regard to the latter object, that is, 


12 THE CONSTITUTION 


the maintenance of domeſtic tranquillity, eve- 
ry individual muſt, excluſive of new renuncia- 
tions of his natural liberty, moreover furren- 
der, which is a matter of far more dangerous 
conſequence, a part of his perſonal ſecurity, 

The Legiflative power, being, from the 
nature of human affairs, placed in the alter- 
native, either of expoling individuals to dan- 
gers which it is at the ſame time able extremely 
to diminiſn, or of delivering up the State to the 
boundleſs calamities of viotence and anarchy, 
finds itſelf compelled to reduce all its mem- 
bers within reach of the arm of the public 
Power, and, by withdrawing in ſuch caſes the 
benefit of the Social ſtrength, to leave them 
expoſed, bare and defenceleſs, to the exertion 
of the comparatively immenſe power of the 
Executors of the laws. 

Nor is this all; for, inſtead of that power- 
ful re· action which the public authority ought 
in the former caſe to experience, here it muſt 
find none; and the law is obliged to proſcribe 
even the attempt of reſiſtance. It is chere- 
fore in regulating ſo dangerous a power, and 
in guarding leit it ſhould deviate from the 
real end of its inſtitution, that legiſlation 
ought to exhauſt all its efforts; 

But here it is of great importance to obſerve, 


— 
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that the more powers a Nation has reſerved 
to itſelf, and the more it limits the authority 
of the Executors of the laws, the more induſ- 
triouſly ought its precautions to be multiplied. 
In a State where, from a ſeries of events, the 
will of the Prince has at length attained to hold 
the place of law, he ſpreads an univerſal oppreſ- 
ſion, arbitrary and unreſiſted; even complaint 
is dumb; and the individual, undiſtinguiſh- 
able by him, finds a kind of ſafety in his own 
inſignificance. With reſpect to the few who 
ſurround him, as they are at the ſame time the 
inſtruments of his greatneſs, they have nothing 
to dread but his momentary caprices; a dan- 
ger this, againſt which, if there prevails a 
certain general mildneſs of manners, they are 
in a great meaſure ſecured. 
But in a State where the Miniſters of the 
laws meet with obſtacles at every ſtep, even 
their ſtrongeſt paſſions are continually put in 
motion; and that portion of public authority, 
depoſited with them to be the inſtrument of 


113 


national tranquillity, eaſily becomes a moſt 


formidable weapon. 
Let us begin with the moſt favourable ſup- 
poſition, and imagine a Prince whoſe inten- 


tions are in every caſe thoroughly upright; let 


us even ſuppoſe, that he never lends an ear to 
the ſuggeſtions of thoſe whoſe intereſt it is to 
I 
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deceive him; nevertheleſs, he will be ſubject 
to error: and this error, which, I will farther 
allow, ſolely proceeds from his attachment to 
the public welfare, yet may very poſſibly hap- 
pen to prompt him to act as if his views were 
directly oppoſite. wy” 
When opportunities ſhall offer (and many 
fach will occur) of procuring a public advan- 
tage by overleaping reſtraints, confident in the 
uprightneſs of his intentions, and being natu- 
rally not very earneſt to diſcover the diſtant 
evil conſequences of actions in which, from his 
very virtue, he feels a kind of complacency, 
he will not perceive, that, in aiming at a 
momentary advantage, he ſtrikes at the laws 
themſelves on which the ſafety of the Nation 
reſts; and that thofe acts, ſo laudable when 
we only conſider the motive of them, make a 
breach at which tyranny will one day enter. 
| Yet farther, he will not even underſtand 
the complaints that will be made againft him, 
To inſiſt upon them will appear to him to 
the laſt degree injurious: pride, when per- 
haps he is leaſt aware of it, will enter the 
liſts; what he began with calmneſs, he will 
proſecute with warmth; and if the laws ſhall 
not have taken every poſſible precaution, he 
may think he is acting a very honeſt part, 
while he treats as enemies of the State, Men 
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whoſe only crime will be that of being more 
ſagacious than himſelf, or of being ina better ſi- 
tuation for judging of the reſults of meaſures. 
But it were mightily to exalt human nature, 
to think that this caſe of a Prince who never 
aims at augmenting his power, may in any 
| ſhape be expected frequently to occur. Ex- 
perience, on the contrary, evinces, that the 
happieſt diſpoſitions are not proof againſt the 
allurements of power, which has no charms 
but as it leads on to new advances: authority 
endures not the very idea of reſtraint ; nor does 
it ceaſe to ftruggle till it has beaten down eve- 
ry boundary, 
| Openly to level every barrier, at once to 
aſſume the abſolute Maſter, are, as we faid 
before, fruitleſs taſks. But it is here to be re- 
membered, that thoſe powers of the people 
which are reſerved as 2 check upon the Sove- 
reign, can only be effectual fo far as they are 
brought into action by private individuals, 
Sometimes a Citizen, by the force and perſe- 
yerance of his complaints, opens the eyes of 
the Nation ; at other times, ſome member of 
the Legiſlature propoſes a law for the removal 
of ſome public abuſe: theſe, therefore, will 
be the perſons againſt whom the Prince will 
direct all his efforts (a). 


6 2 | RPE REN "FT" 22 
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(a) By the word Princes, I mean thoſe who, under | 
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And he will the more aſſuredly do ſo, as, 
from the error ſo uſual among rulers, he will 
think that the oppoſition he meets with, how- 
ever general, wholly depends on the activity 
of but one or two leaders; and amidſt the cal- 
culations he will make, both of the fmallneſs 
of the obſtacle which offers to his view, and 
of the deciſive nature of the fingle blow he 
thinks he needs to ſtrike, he will be urged on 
by the deſpair of ambition on the point of be. 
ing baffled, and by the molt violent of all ha- 
treds, that which was preceded by contempt. 

In that caſe which I am ſtil] conſidering, of 
2 really free Nation, the Sovereign muſt be 
very careful that military violence does not 
make the ſmalleſt part of his plan: a breach of 
the ſocial compact like this, added to the hor- 
ror of the expedient, would infallibly endanger 
his whole authority. But on the other hand, 
as he has reſolved to ſucceed, he will in de- 
fect of other reſources, try the utmoſt extent 
of the legal powers which the Conſtitution 
has intruſted with him; and if the laws have 
not in a manner provided for every poſſible 
caſe, he will avail himſelf of the imperſect 
precautions themſelves that have been takens 
as a cover to his tyrannical proceedings; he 


whatever appellation and in whatever Government 15 
may be, are at the head of public affairs. 
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vill purſue ſteadily his particular object, while 
his profeſſions breathe nothing but the general 
welfare, and deſtroy the affertors of the laws, 
under the very fhelter of the forms contrived 
for their ſecurity (a), | 

This is not all; independently of the im- 
mediate miſchief he may do, if the Legiſla- 
ture do not interpoſe in time, the blows will 
reach the Conſtitution itſelf ; and the conſter- 
nation becoming general amongſt the People, 
each individual will find himſelf enſlaved in 
a State which yet may ſtill exhibit all the 
common appearances of liberty. 

Not only, therefore, the ſafety of the indi vi- 
dual, but that of the Nation itſelf, requires the 
utmoſt precautions in the eſtabliſnment of that 
neceſſary, but formidable, prerogative of diſ- 
penſing puniſhments. The firſt to be taken, 
even without which it is impoſſible to avoid 
the dangers above ſuggeſted, is, that it never 
be left to the diſpoſal, nor, if it be poſſible, ex- 
poſed to the influence, of the Man who is the 
depoſitary of the public power. 


(a) If there were any perſon who charged me with 
calumniating human Nature, for it is her alone I am 
accuſing here, I would defire him to caft his eyes on the 
Hiſtory of a Lewis XI.—of a Richelieu, and above all, 
on that of England before the Revolution: he would 
ſee the arts and activity of Government increaſe, in pro- 
portion as it gradually loſt its means of oppreſſion. 
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The next indiſpenſable precaution is, that 
neither ſhall this power be veſted in the Legiſ- 
lative Body ; and this precaution, fo neceſlary 
alike under every mode of Government, be- 
comes doubly ſo, when only a ſmall part of the 
Nation has a ſhare in the Legiſlative power. 
If the judicial authority were lodged in the 
legiſlative part of the People, not only the 
great inconvenience muſt enſue of its thus be- 
coming independent, but alſo that worft of 
evils, the ſuppreſſion of the ſole circumſtance 
which can well identify this part of the Na- 
tion with the whole, that is, a common 
ſubjection to the rules which they preſcribe, 
The Legiſlative Body, which could nor, 
without ruin to itſelf, eſtabliſh, openly and 


by direct laws, diſtinctions in favour of its 
Members, would raiſe them by its judgments; 


and the People, in electing repreſentatives, 
would give themſelves Maſters, | 

The judicial power ought therefore abſo- 
lutely to reſide in a ſubordinate and depen- 


Cant body; dependant, not in its particular 


acts, with regard to which it ought to be a 
ſanctuary, but in its rules and in its forms, 
which the legiſlative authority muſt preſcribe. 
How is this body to be compoſed? In this re- 
ſpect farther precautions muſt be taken. 

In a State where the Prince is abſolute 


| 
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Maſter, numerous Bodies of Judges are moſt 


convenient, inaſmuch as they reſtrain, in a 
conſiderable degree, that reſpe& of perſons 
which is one inevitable attendant on that mode 
of Government. Beſides, theſe bodies, what- 
ever their prerogatives may be, being at bot- 
tom in a ſtate of the greateſt weakneſs, have 
no other means of acquiring the reſpect of the 
people than their integrity, and their conſtancy 
in obſerving certain rules and forms: nay, 
theſe circumſtances united, in ſome degree 
overawe the Sovereign himſelf, and diſcourage 
the thoughts he might entertaia of making 
them the tools of his caprices (a). | 
But, in an effectually limited Monarchy, 
that is, where the Prince is underſtood to be, 
and in fact is, ſubject to the laws, numerous Bo- 


(a) This is meant to allude to the French Parlemens, 
and particularly that of Paris, the head of all the others, 
which forms ſuch a conſiderable Body as to have been 
once ſummoned as a fourth Order to the General Eſ- 
tates of the kingdom. The weight of that Body, in- 
creaſed by the circumſtance of the Members holding 
their places for life, has conſtantly been attended with 


the advantage juſt mentioned, of placing them above 


\ 


being overawed by private individuals in the admini- 
{tration either of civil or criminal Juſtice: it has even 
rendered them ſo difficult to be managed by the Court, 
that the Miniſters have been at times obliged to ap- 
point particular Judges, or Commiſſaries, to try ſuch 


Men as they had reſolved to ruin, 
© ©Thele, however, are only local advantages, and re- 


I 4 
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dies of Judicature would be ' repugnant ta 


the ſpirit of the Conſtitution, which requires, 
that all powers in the State ſhould be as much 
confined as the end of their inſtitution can al- 
low; not to add, that in the viciſſitudes in- 


cident to ſuch a State, they might exert a 
very dangerous influence. 

Beſides, that awe which is naturally infoired 
by ſuch Bodies, and is fo uſeful when it is ne- 


ceſſary to ſtrengthen the feebleneſs of the laws, 


would not only be ſuperfluous in a State where 
the whole power of the Nation is on their fide, 
but would moreover have the miſchievous ten- 
dency to introduce another fort of fear than 
that which men muſt be taught to entertain. 
Thoſe mighty Tribunals, Jam willing to ſup- 
poſe, would preſerve, in all ſituations of affairs, 
that integrity which diſtinguiſhes them in 
States of a different Conſtitution; they never 
would inquire after the influence, ſtill leſs the 
political ſentiments, of thoſe whoſe fate they 
lative to the nature of the French Government, which 
is an uncontrouled Monarchy, with conſiderable re- 


mains of Ariſtocracy. But in a free State, ſuch a power- 
ful Body of Men, veſted with the power of deciding on 


the life, honour, and property, of the Citizens, would, 


as will be preſently ſhewn, be productive of very dan- 


. gerous political conſequences ; and the more ſo, if ſuch 
Judges had, as is the caſe all over the world except in 


the Britiſh dominions, the power of deciding both up- 
on the matter of law, and che matter of fact. 
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were called to decide; but theſe advantages 
not being founded in the neceſlity of things, and 
the power of ſuch Judges feeming to exempt 
them from being ſo very virtuous, Men 
would be in danger of taking up the fatal 
opinion, that the ſimple exact obſervance of 
the laws is not the only taſk of prudence: the 
Citizen called upon to defend, in the ſphere 
where fortune has placed him, his own rights, 
and thoſe of the Nation itſelf, would dread the 
- conſequences of even a lawful conduct; and, 
though encouraged by the law, might deſert 
himlelt when he came to behold its mY 
niſters. 

In the aſſembly of thoſe who ſit as his 
Judges, the Citizen might poſſibly deſcry no 
enemies; but neither would he ſee any man 
whom a ſimilarity of circumſtances might en- 
gage to take a concern in his fate: and their 
rank, eſpecially when joined with their num- 
bers, would appear to him, to lift them above 
that which overawes injuſtice, where the law 
has been unable to ſecure any other check, I 
mean the reproaches of the Public. 

And theſe his fears would be conſiderably 
| heightened, if, by an admiſſion of the Juriſ- 
prudence received among certain Nations, he 

beheld thoſe Tribunals, already ſo formidable, 
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ĨõIlIlcnenenen RT EE IIS 
— 8 — — 2 — $34 


— — nd Sees — 


— 


* = ws X 2 9 
A — —⅛ 


— —— — — — 


122 THE CONSTITUTION 


wrap themſelves up in myſtery, and be made, 


as it were, inacceſſible (a). 

He could not think, without diſmay, of 
thoſe vaſt priſons within which he is one day 
perhaps to be immured,—of thoſe proceed- 
ings, unknown to him, through which he is 
to paſs, of that total ſecluſion from the ſocie- 


ty of other Men,—or of thoſe long and ſecret 


Examinations, in which, abandoned wholly to 
himſelf, he will have nothing but a paſſi ve de- 
fence to oppoſe to the artfully varied queſtions 
of Men whoſe. intentions he ſhall at leaſt ſuſ- 


(a) An alluſion is made here to the ſecrecy with 
which the proceedings, in the adminiſtration of criminal 
Juſtice, are to be carried on, according to the rules of the 
civil law, which in that reſpect are adopted over all Eu- 
rope. As ſoon as the priſoner is committed, he is de- 


barred of the fight of every body, till he has gone through 


his ſeveral examinations. One or two judges are ap- 
pointed to examine him, with a Clerk to take his an- 
wers in writing, and he ſtands alone before them in 
ſome private room in the priſon. The witneſſes are to 
be examined apart, and he is not admitted to ſee them 
till their evidence is cloſed ; they are then confronted to- 
gether before all the Judges, to the end that the witneſ- 
ſes may ſee if the priſoner is really the Man they meant 
in giving their reſpective evidences; and that the pri- 
ſoner may object to ſuch of them as he ſhall think pro- 
per: this done, the depoſitions of ſuch witneſſes as are 
adjudged upon trial to be exceptionable, are ſet aſide : 

the depoſitions of the others are to be laid before the 
Judges, as well as the anſwers of the priſoner, who has 


fure of a free State, 


OF ENGLAND, 123 


pect, and in which his ſpirit, broken down by 


ſolitude, ſhall receive no ſupport, either from 
the counſels of his friends, or the looks of thoſe 
who ſhall offer up vows for his deliverance. 

The ſecurity of the individual, and the 
conſciouſneſs of that ſecurity, being then equal- 
ly eſſential to the enjoyment of liberty, and 
neceſſary for the preſervation of it, theſe two 
points muſt never be left out of fight in the 
eſtabliſhment of a judicial power; and I con- 
ceive that they neceſſarily lead to the follow- 
ing maxims. 


been previouſly called upon to confirm or deny them in 
their preſence; and a copy of the whole is delivered to 
him, that he may, with the aſſiſtance of a Counſel 
which is now granted him, prepare for his juſtification. 
'The Judges are, as has been ſaid before, to decide both 
upon the matter of law and the matter of fact, as well 
as upon all incidents that may ariſe during the courſe 
of the proceedings, ſuch as admitting witneſſes to be 
heard in behalf of the priſoner, &c. 

This mode of criminal Judicature may be uſeful as 
to the bare diſcovering of truth, a thing which Ido not 
propoſe to diſcuſs here; but, at the ſame time, a pri- 
ſoner is ſo completely 99 up into the hands of 


the Judges, who even can detain him almoſt at pleaſure 


by multiplying or delaying his examinations, that, 
whenever it is adopted, Men are almoſt as much afraid 
of being accuſed, as of being guilty, and eſpecially 
grow very cautious how they interfere in public matters, 
We ſhall ſee preſently how the Trial by Jury, peculiar 
to the Engliſh Nation, is admirably adapted $0 the na- 


0 
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In the firſt place I ſhall remind the reader 
of what has been laid down above, that the 
judicial authority ought never to reſide in an 
independent Body; ſtill leſs in him who is 
already the truſtee of the Executive power. 

- Secondly, the party accuſed ought to be pro- 
vided with every poſſible means of defence, 
Above all things, the whole proceedings ought 
to be public, The Courts, and their diffe- 
rent forms, mult be ſuch as to inſpire reſpect, 
but never terror; and the caſcs ought to be 
fo accurately aſcertained, the limits fo clearly 
marked, as that neither the Executive power, 
nor the Judges, may ever hope to tranſgreſs 
them with impunity. 

In fine, ſince we muſt abſolutely pay a price 
for the advantage of living in ſociety, not 
only by relinquiſhing ſome ſhare of our natural 
liberty (a ſurrender which, in a wiſely framed 
Government, a wiſe Man will make without 


reluctance) but s alſo by reſigning part of 


even our perſonal ſecurity, in a word, ſince 
all judicial power is an evil, though a neceſ- 
ſary one, no care ſhould be omitted to reduce 
as far as poſſible the dangers of it. 

And as there is however a period at which 
the prudence of Man muſt ſtop, at which the 
ſafety of the individual muſt be given up, 
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and the law is to reſign him over to the judg- 
ment of a few perfons, that is, to ſpeak plain- 
ly, to a deciſion in ſome ſenſe arbitrary, it is 
neceſſary that this law ſhould narrow as far as 
poſſible this ſphere of peri], and fo order mat- 
ters, that when the ſubject ſhall happen to be 
ſummoned to the deciſion of his fate by the fal- 
lible conſcience of a few of his fellow creatures, 
he may always find in them advocates, and 
hever adverſaries. 


EK . 
The ſame Subject continued. 


F E R having offered to the reader, in 
the preceding Chapter, ſuch general 
conſiderations as I thought neceſſary, in order 
to convey a juſter idea of the ſpirit of the 
criminal Judicature in England, and of the 
advantages peculiar to it, I now proceed to 
exhibit the particulars. | 

When a perſon is charged with a crime, the 
Magiſtrate, who is called in England @ Juſtice 
of the Peace, iſſues a warrant to apprehend 
him ; but this warrant can be no more than an 
order for bringing the party before him : he 
muſt then hear him, and take down in writ- 
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ing his anſwers, together with the different in- 
formations. If it appears on this exami- 
nation, either that the crime laid to the charge 
of the perſon who is brought before the Juſtice, 
was not committed, or that there is no juſt 
ground to ſuſpect him of it, he muſt be fet 
abſolutely at liberty: if the contrary reſults 
from the examination, the party accuſed muſt 
give bail for his appearance to anſwer to the 
charge; unleſs in capital caſes; for then he 
muſt, for ſafer cuſtody, be really committed 
to priſon, in order to take his trial at the next 
Seſſions. 

But this precaution of requiring the exa- 
mination of an accuſed perſon, previous to his 
imprifonment, is not the only care which the 
law has taken in his behalf; it has farther 

ordained that the accuſation againſt him 
ſhould be again diſcuſſed, before he can be 
expoſed to the danger of a trial. At every 
ſeſſion the Sheriff appoints what is called the 
Grand Jury. This Aſſembly muſt be com- 
poſed of more than twelve Men, and lefs 
than twenty-four; and is always formed out 
of the moſt conſiderable perſons in the Coun- 


ty. Its function is to examine the evidence that 
has been given in fupport of every charge: 


if twelve of thoſe perſons do not concur in 
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the opinion that an accuſation is well ground- 
ed, the party is immediately diſcharged; if, on 
the contrary, twelve of the grand Jury find 
the proofs ſufficient, the priſoner is ſaid to be 
indicted, and is detained in order to go through 
the remaining proceedings. 

On the day appointed for his Trial, the 
priſoner is brought to the bar of the Court, 
where the Judge, after cauſing the bill of in- 
ditment to be read in his preſence, muſt aſk 
him how he will be tried: to which the pri- 
ſoner anſwers, by God and my Country ; by 
which he underſtood to claim to be tried by a 
Jury, and to have all the judicial means of de- 
fence to which the law intitles him. The She- 
riff then appoints what is called the Petty Ju- 
ry: this muſt be compoſed of twelve Men, 
choſen of the County where the crime was com- 
mitted, and poſſeſſed of a landed income of ten 

— by the year: their declaration finally de- 

cides on the truth or falſhood of the accuſation. 

As the fate of the priſoner thus intirely de- 
pends on the Men who compoſe this Jury, 
Juſtice requires that he ſhou!d have a ſhare in 
the choice of them; and this he has through 
the extenſive right which the law has granted 
him, of challenging, or objecting to, ſuch of 
them as he may think exceptionable. 
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Theſe challenges are of two kinds. The 
firſt, which is called the challenge to the array, 
has for its object to have the whole pannel ſet 
aſide: it is propoſed by the priſoner when he 
thinks that the Sheriff who formed the pannel 
is not indifferent in the cauſe ; for inſtance, if 
he thinks he has an intereſt in the proſecution, 
that he is related to the proſecutor, or in ge- 
neral to the party who pretends to be injured. 

The ſecond kind of challenges are called, 
to the Polls, (in capita): they are exceptions 
propoſed againſt the Jurors, ſeverally, and are 
reduced to four heads by Sir Edward Coke. 
That which he calls propter honoris reſpectum, 
may be propoſed againſt a Lord impannelled 
on a jury; or he might challenge himſelf, 
That propter defectum takes place when a Ju- 
ror is legally incapable of ſerving that office, 
as, if he was an alien; if he had not an eſtate - 
ſufficient to qualify him, &c. That propter 
delictum has for its object to ſet aſide any Ju- 
ror convicted of ſuch crime or miſdemeanor as 
renders him infamous, as felony, perjury, &c. 
That propter affeum is propoſed againſt a Ju- 
ror who has an intereſt in the conviction of 
the priſoner : he, for inſtance, who has an 
action depending between him and the pri- 
ſoner; he who is of kin to the proſecutor, or 
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his counſel, attorney, or of the ſame ſociety 
or corporation with him, &c. (a) 


In fine, in order to relieve even the ima- 


gination of the priſoner, the law allows him, 
independently of the ſeveral challenges above 
mentioned, to challenge peremptorily, that is 
to ſay, without ſhewing any cauſe, twenty 
Jurors ſucceſſively (5), 

When at length the Jury is formed, and 
they have taken their oath, the indictment is 
opened, and the proſecutor produces the 
proofs of his accuſation. But, unlike to the 
rules of the Civil law, the witneſſcs deliver 
their evidence in the preſence of the priſoner . 
the latter may put queſtions to them; he may 
alſo produce witneſſes in his behalf, and have 
them examined upon oath, Laſtly, he is al- 
lowed to have a Counſel to aſſiſt him, not 
only in the diſcuſſion of any point of law 
_ may be complicated with the fact, but 
Iſo in the inveſtigation of the fact itſelf, and 


(a) When the priſoner is an alien, one half of the 
Jurors muſt alſo be aliens: a Jury thus formed is called 
a Jury de medietate linguæ. 

(33) When thole ſeveral challenges reduce too much 
the number of Jurors on the pannel, which is forty- 
eight, new ones are named on a writ of the Judge, who 
are named the Tales, from thoſe words of the writ, de- 
cem or oo tales. 


K 


1 - * — . ” — & 
l 1 PRI - 2 al gt At PR P — 
r . — „ eee CS = 
_ - To, wo of — A as —— 7 x 2 > 5 
of - 2 . ht n * _ % 3 d- — 


RD 


3 


—— —— ——— 2s Wo . AG MO — 2 
— — — E 2 


— 
— 
—ͤ—ũů4 — —ä F 


130 THE CONSTITUTION 


who points out to him the queſtions he ought 
to aſk, or even aſks them for him (a). 

Such are the precautions which the law has 
deviſed for caſes of common proſecutions z but 
in thoſe for High treaſon, and for miſpriſion of 
treaſon, that is to ſay, for a conſpiracy againſt 
the life of the King, or againſt the State, and 
for a concealment of it (5), accuſations which 
ſuppoſe a heat of party and powerful accuſers, 
the law has provided for the accuſed party 
farther ſafeguards, | 

Firſt, no perſon can be queſtioned for any 
treaſon, except a direct attempt on the life of 
the King, after three years elapſed ſince the of- 
fence. 29, The accuſed party may, indepen- 
dently of his other legal grounds of challeng- 
ing, peremplorily challenge thirty-five Jurors. 
39. He may have two Counſel to aſſiſt him 
through the whole courſe of the proceedings, 
4%. That his witneſſes may not be kept away, 
the Judges muſt grant him the ſame compul- 
ſive proceſs to bring them in, which they 
iſſue to compel the evidences againſt him. 
59. A copy of his inditment mul! be delivered 


(a) This laſt article however is not eſtabliſhed by 
law, except in caſes of treaſon ; it is done only through 
cuſtom and the indulgence of the Judges. 

(65) The penalty of a miſpriſion of treaſon is, 
forfeiture of all goods, aud impriſonment fer 
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to him ten days at leaſt before the trial, in 


of five ſnillings; which copy muſt contain all 
the facts laid to his charge, the names, profeſ- 
ſions, and abodes, of the Jurors who are to 
be on the pannel, and of all the witneſſes who 
are intended to be produced againſt him (a). 
When, either in caſes of high treaſon, or of 
inferior crimes, the proſecutor and the priſoner 
have cloſed their evidence, and the witneſſes 
have anſwered to the reſpective queſtions both 
of the Bench, and of the Jurors, one of the 
Judges makes a ſpeech, in which he ſums up 
the facts which have been advanced on both 
ſides. He points out to the Jury what more 
preciſely conſtitates the hinge of the queſtion 
before them; and he gives them his opinion, 


both with regard to the evidences that have 


been given, and to the point of law which is to 
guide them in their deciſion. This done, the 


Jury withdraw into an adjoining room, where 


they muſt remain without eating and drinking, 
and without fire, till they have agreed unani- 
mouſly among themſelves, unleſs the Court 
give a permiſſion to the contrary. Their decla- 


(a) Stat. 7 Will. III. c. 3z. and 7 Ann. c. 21. The lat- 
ter was to be in force only after the death of the late 
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ration or verdict (veredictum) muſt (unleſs. they 
chooſe to give a ſpecial verdict) pronounce ex- 
preſsly, either that the priſoner is guilty, or that 
he is not guilty, of the fact laid to his charge. 
Laſtly, the fundamental maxim of this mode of 
proceeding, 1s, that the Jury muſt beunanimous. 
And as the main object of the inſtitution 
of the Trial by a Jury is to guard accuſed per- 
ſons againſt all deciſions whatſoever by Men 
| inveſted with any permanent official autho- 
rity (a), it is not only a ſettled principle, 
that the opinion which the Judge delivers 
has no weight but ſuch as the Jury chooſe 
to give it, but their verdict muſt be ſides com- 
prehend the whole matter in trial, and decide 
as well upon the fact, as upon the point of 
law that may ariſe out of it: in other words, 
they muſt pronounce both on the commiſſion 
of a certain fact, and on the reaſon which 
makes ſuch fact to be contrary to law (6). 


(a) Laws,“ as Junius ſays extremely well, ““ are 
6 intended, not to truſt to what Men will do, but to 
guard againſt what they may do.“ 

(3) Unleſs they chooſe to give a Special verdict. — 
«© When the Jury,” ſays Coke, „ doubt of the law, 
 ** andintend to do that which is juſt, they find the /pecial 
© matter, and the entry is, Et ſuper totd materid petunt 
* diſcretionem Juſticiariorum.“ Inſt, iv. p. 41.—Theſe 
words of Coke, we may obſerve, confirm beyond 
a doubt the power of the Jury to determine on the 
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This is even ſo eſſential a point, that a bill 
of indictment muſt expreſsly be grounded 
upon thoſe two objects. Thus, an indictment 
for treaſon muſt charge, that the alledged facts 
were committed with a treaſonable intent 
(proditorie), An indictment for murder muſt 
expreſs, that the fact has been committed wich 


malice prepen/e, or aforethought. An indict- 


ment for robbery muſt charge, that things 
were taken with an intention to rob, (animo 
furandi) &c. &c. (a) 

Juries are even ſo uncontroulable in their 
verdict, ſo apprehenſive has the Conſtitution 
been, leſt precautions to reſtrain chem in the 
exerciſe of their function, however ſpecious in 
the beginning, might in the iſſue be converted 


whole matter in trial: a power which in all conſtitu- 
tional views is neceſſary; and the more ſo, ſince a pri- 
ſoner cannot in England challenge the Judge, as he can 
under the Civil law, and for the ſame cauſes as he can 
2 witneſs. 


(a) The principle that a Jury is to decide both on the 


fact. and the criminality of it, is ſo well underſtood, 
that if a verdict were ſo framed as only to have for its 
object the bare exiſtence of the fact laid to the charge of 
the priſoner, no puniſhment could be awarded by the 
Judge in conſequence of it, Thus, in the proſecution 
of Woodfall, for printing Junius's letter to the King, 
the Jury brought in the following verdict, guilty .of 
printing and publiſhing, only; the conſequence of which 
was the difcharge of the priſoner, 
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to the very deſtruction of the ends of that 
inſticution, that it is a repeated principle, that 
a Juror, in delivering his opinion, is to have 
no other rule but his opinion itſelf; that is to 
ſay, no other rule than the belief which reſults 
to his mind from the facts alledged on both 
ſides, from their probability, from the credi- 
bilicy of the witneſſes, and even from all ſuch 
circumſtances as he may have a private know- 
ledge of. Lord Chief Juſtice Hale expreſſes 
himſelf on this ſubject, in the following terms, 
in his Hiſtory of the Common Law of Eng- 
l:nd,—Chap. 12, $ I. 

In this receſs of the Jury, they are to 
% conſider their evidence; to weigh the credi- 
« bility of the witneſſes, and the force and 
« efficacy of their teſtimonies; wherein (as I 
«© before ſaid) they are not preciſely bound to 
« the rules of the Civil law, viz. to have 
«© two witneſſes to prove every fact, unleſs it 
& be in cafes of treaſon, nor to reject one 
% witneſs becauſe he is ſingle, or always to 
«© believe two witneſſes, if the probability of 
& the fact does upon other circumſtances 
<« reaſonably encounter them; for the Trial 
6 is not here ſimply by witneſſes, but by 
« 7ury: nay, it may fo fall out, that a Jury 
«6 upon their own knowledge may know a 
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* thing to be falſe that a witneſs ſwore 
© to be true, or may know a witneſs to be 
* incompetent or incredible, though nothing 
de be objected againſt him, and may give 
% their verdict accordinglyꝰ (a). 
If the verdict pronounces not guilty, the 
priſoner is ſet at liberty, and cannot, on any 
pretence, be tried again for the ſame offence. 
If the verdict declares him guilty, then, and 
not till then, the Judge enters upon his function 
as'a Judge, and pronounces the puniſhment 
which the law appoints (H). But, even in this 
caſe, he is not to judge according to his own 


(a) The ſame principles and forms are obſerved in ei- 

vil matters; only peremptory challenges are not allowed. 
(5) When the party accuſed is one of the Lords tem- 

ral, he likewiſe enjoys the univerſal privilege of being 
judged by his Peers; though the Trial then differs in 
ſeveral reſpects. In the ſirſt place, as to the number of 
the Jurors : all the Peers are to perform the function of 
ſuch, and they muſt be ſummoned at leaſt twenty days 
beforehand. II. When the Trial takes place during the 
ſeſſion, it is ſaid to be in the High Court of Parliament; 
and the Peers officiate at once as Jurors and Judges: 
when the Parliament is not ſitting, the Trial is ſaid to 
be in the court of the High Steward of England; an 
office which is not uſually in being, but is revived on 

' thoſe occaſions; and the High Steward performs the 
office of Judge. III. In either of theſe cies, unanimity 
is not required; and the majority, which mutt conſiſt of 
twelve perſons at leaſt, is to decide. 
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difcretion only; he muſt ſtrictly adhere to the 
letter of the law 3 no conſtructive extenſion can 
be admitted; and however criminala fact might 
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in itſelf be, it would paſs unpuniſhed if it were 
found not to be poſitively comprehended in 
ſome one of the caſes provided for by the Jaw. 
The evil chat may ariſe from the impunity of 
a crime, that is, an evil which a new law may 
inſtantly ſtop, has not by the Engliſh laws 


been conſidered as of magnitude ſufficient to be 


put in compariſon with the danger of breaking 


through a barrier on which ſo mighty de- 


pends the ſafety of the individual (a). 

To all theſe precautions taken by the law 
for the ſafety of the Subject, one circumſtance 
muſt be added, which indeed would alone juſ- 
tily the partiality of che Engliſn Lawyers to 
their laws in prefere:ice to the Civil Law; I 
mean the abſolute rejection they have made of 


(2) I ſhall give here an inflance of the ſcruple with 
which the Engliſh Judges proceed upon occaſions of this 
kind. Sir Heuty Ferrers having been arreſted by vir- 
tue of a warant, in which he was termed a Knight, 
though he was « Baronet, Nightingale his ſervant took 
his part, and killed the Officer; but it was decided, 
that as the Warrant © was an 111 Warrant, the killing 
% an Officer in executing that Warrant, cannot be 
« murder, becauſe no good Warrant: wherefore he 
«© was found not guilty of the murder and manſlaugh- 
& ter.“ — See Croke” s Rep. P. III. s 371, 
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torture (a). Without repeating here what has 
been ſaid on this ſubject by the admirable Au- 
thor of the Treatiſe on Crimes and Puniſhments, 
I ſhall only obſerve, that the torture, in itſelf 


ſo horrible an expedient, would, more eſpeci- 
ally in a free State, be attended with the molt 


fatal conſequences. It was abſolately neceſſary 
to preclude, by rejecting it, all attempts to 
make the purſuit of guilt an inſtrument of 
vengeance againſt the innocent. Even the 
convicted criminal muſt be ſpared, and a 
practice at all rates exploded, which might 
ſa eaſily be made an inſtrument of endleſs 


vexation and perſecution (5). 


(a) Coke ſays (Inſt. III. p. 35.) that when John Hol- 
land, Duke of Exeter, and William de la Poole, Duke 
of Suffolk, renewed, under Henry VI. the attempts 
made to introduce the Civil law, they exhibited the tor- 


ture as a beginning thereef., The inſtrument was called 
the Duke of Exeter's daughter, 


(2) Judge Foſter relates, from Whitlock, that the 
Biſhop of London having ſaid to Felton, who had aſ- 
ſaſſinated the Duke of Buckingham, If you will not 
« confeſs, you maſt go to the Rach; the Man replied, 
„ If it muſt be fo, I know not whom I may accuſe i in 
« the extremity of the torture; ider Laud perhaps, 
„% or any Lord at this Board.” 

“ Sound ſenſe, (adds Foſter) in the mouth of an 
« Enthuſiaſt and a Rufhan !”? 

Laud having propoſed the Rack, the matter was 
ſhortly debated at the Board, and it ended in a re- 


ference to the Judges, who unanimouſly reſolved that 
the Rack could uot be W. uſed, 
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For the further prevention of abuſes, it is 
an invariable uſage, that the trial be public. 
The priſoner neither makes his appearance, 


nor pleads, but in places where every body 


may have free entrance; and the witneſſes 
when they give their evidence, the Judge 
when he delivers his opinion, the Jury when 
they give their verdict, are all under the pub- 
lic eye. Laſtly, the Judge cannot change either 
the place-or the kind of puniſhment preſcribed 


by legal ſentence; and a Sheriff who ſhould 


take away the life of a Man in a manner diffe- 
rent from that which the law preſcribes, would 
be proſecuted as guilty of murder (a). 

In a word, the Conſtitution of England 
being a free Conſtitution, demanded from that 
circumſtance alone, (as I ſhould already have 
but too often repeated, if ſo fundamental a 
truth could be too often urged) extraordinary 


precautions to guard againſt the dangers which 


unavoidably attend the Power of inflicting 
puniſhments; and it is particularly when con- 
ſidered in this light, that the Trial by Jury 
proves an admirable inſtitution. 

By mears of it, the Judicial authority is not 


(a) And if any other perſon but the Sheriff, even the 
Judge himſelf, were to cauſe death to be inflicted upon 
a Man, though conv e cted, it would be deemed an homi- 
cide.— See Blackſtone, L. iv. ch. 14. 
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only placed out of the hands of the Man who is 
veſted with the Executive authority—it is even 
out of the hands of the Judge himſelf, Not 1 
only, the perſon who 1s truſted with the public ! 
power cannot exert it, till he has as it were re- 
ceived the permiſſion to that purpoſe, of thoſe 
who are ſet apart to adminiſter the laws; but 
theſe latter are alſo reſtrained in a manner ex- 
actly alike, and cannot make the law ſpeak, 
but when, in their turn, they have likewiſe 
received permiſſion. 

And thoſe perſons to whom the law has thus 
excluſively delegated the prerogative of deci- 
ding that a puniſhment is to be inflicted, — 
thoſe Men without whoſe declaration the 
Executive and the Judicial powers are both 
thus bound down to inaftion, do not form 
among themſelves a permanent Body, who 
may have had time to ſtudy how their power 
can ſerve to promote their private viewsz they 
are Men ſelected at once from among the peo- 
ple, who perhaps never were before called to 
the exerciſe of ſuch a function, nor foreſee that 
they ever ſhall be called to it again. 

* As the extenſive right of challenging, effec- 
\ tually baffles, on the one hand, the fecret prac- 
tices of ſuch as, in the face of ſo many diſcou- 
ragements, might ſill perfift in making the ſu- 
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dicial power ſubſervient to their own views, and 
on the other excludes all perſonal reſentments, 
the ſole affection which remains to influence 
the integrity of thoſe who alone are intitled to 
put the public power into action, during the 
hort period of their authority, is, that their 
own fate as ſubjeas, is eſſentially connected 
with that of the Man whoſe doom they are 
going to decide. 

In fine, ſuch is the happy nature of this inſti- 
tution, that the Judicial power, a power ſo for- 
midable in itſelf, which is to diſpoſe without 
finding any reſiſtance, of the property, honour, 
and life of individuals, and which, whatever 
precautions may be taken to reſtrain it, muſt 
in a great degree remain arbitrary, may be ſaid 
in England, to exiſt, - to accompliſh every 
intended end, — and to be in the hands of 
nobody (a). 

In all theſe obſervations on the advantages 
of the Engliſh criminal laws, I have only 
conſidered it as connected with the Conſtitu- 
tion, Which is a free one; and it is in this 


(a) The conſequence of this Inflitution 1s, that no 
Man in England ever meets the Man of whom we may 
ſay, That Man has a power to decide on my death 
&« or life,” If we could for a moment forget the ad- 
vantages of that Inſtitution, we ought at leaſt to admire 
the ingenuity of it, 
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view alone that I have compared it with the 
Juriſprudence received in other States. Vet, 
abſtractedly from the weighty conſtitutional 
conſiderations which I have ſuggeſted, I think 
there are ſtil] other intereſting grounds of pre- 
eminence on the fide of the laws of England. 
They do not permit, that a Man ſhould 
| be made to run the riſque of a tria!, but upon 
the declaration of twelve perſons at leaſt, (the 
Grand Jury). Whether he be in priſon, or on 
his Trial, they never for an inſtant refuſe free 
acceſs to thoſe who have either advice, or com- 
fort, to give him: they even allow him to ſum- 
mon all who may have any thing to ſay in his 
favour. Laſtly, what is of very great impor- 
tance, the witneſſes againſt him mult deliver 
their teſtimony in his preſence ; he may croſs- 
examin2 them; and, by one unexpected queſ- 


tion, confound a whole ſyſtem of calumny : in- 


Qulgences theſe all, denied by the laws of 
other Countries. 

Hence, though an accuſed perſon may be 
expoſed to have his fate decided by perſons 
# (the Petty Jury) who poſleſs not, perhaps, all 


that ſagacity which in ſome delicate caſes it is 


. particularly advantageous to meet with in a 
Judge, yet this inconvenience is amply com- 
penſated by the extenſive means of defence 
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with which the law, as we have ſeen, has pro- 
vided him. It a Juryman does not poſſeſs that 
expertneſs which is the reſult of long practice, 
yet neither does he bring to judgment that hard- 
neſs of heart which is, more or leſs, alſo, a con- 
ſequence of it; and bearing about him the prin- 
ciples, let me ſay, the unimpaired inſtinct of 
humanity, he trembles while he exerciſes the 
awful office to which he finds himſelf called, 
and in doubtful caſes always decides for mercy. 
It is to be farther obſerved, that in the 
uſual courſe of things, the Juries pay great 
regard to the opinions delivered by the Judges: 
that in thoſe caſes where they are clear as to 
the fact, yet find themſelves perplexed with 
regard to the degree of guilt connected with 
it, they leave it, as has been ſaid before, to 
be aſcertained by the diſcretion of the Judge, 
by returning what is called a Special Verdict: 
that whenever circumſtances ſeem to alleviate 
the guilt of a perſon againſt whom nevertheleſs 
the proof has been poſitive, they temper their 
verdict by recommending him to the. mercy 
of the King; which ſeldom fails to produce 
at leaſt a mitigation of the puniſhment : that, 
though a Man, once acquitted, can never 
under any pretence whatſoever, be again 
brought into peril for the ſame offence, yet a 
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new Trial would be granted, if he had been 
found guilty upon proofs ſtrongly ſuſpected of 
being falſe, (Blakſt. L. iv. c. 27.) Laſtly, 
what diſtinguiſhes the Jaws of England from 
thoſe of other Countries in a very honourable 
manner, 1s, that as the torture is unknown to 
them, ſo neither do they know any more grie- 
yous puniſhment than the ſimple deprivation 
of lite. | 
All theſe circumſtances have combined to 
introduce ſuch a mildneſs into the exerciſe of 
criminal Juſtice, that the Trial by Jury is that 
point of their liberty to which the people of 
England are moſt thoroughly and univerſally 
wedded; and the only complaint I have ever 
heard uttered againſt it, has been by Men, who, 
more ſenſible of the neceſlity of public order, 
than alive to the feclings of humanity, think 
tar too many offenders eſcape with impunity. 


_— 


M. 


*% 


# he $ ubject concluded. Laus relative to In- 
Priſonment. 


Dr what completes the ſenſe of inde- 
pendance, which the laws of England 
procure to every individual, (a ſenſe which 
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is the nobleſt advantage attendant on liberty) 
is the greatneſs oi their precautions upon the 
delicate point of Impriſonment. 

In the firſt place, by allowing, in moſt 
caſes, of enlargement upon bail, and by pre- 
ſcribing, on that article, expreſs rules for the 
Judges to follow, they have removed all pre- 
texts which circumſtances might afford of de- 
priving a man of his liberty. 

But it is againſt the Executive Power that 
the Legiſlature has, above all, directed its 
efforts: nor has it been but by ſlow degrees, 
that it has been enabled to wreſt from it a 
branch of power which enabled it to deprive 
the people of their Leaders, as well as to 
intimidate thoſe who might be tempted to 
aſſume the function; and which, having thus 
all the efficacy of more odious means without 
the dangers of them, was the moſt formidable 
weapon with which it might attack publiè 
liberty. | 

The methods originally pointed out by the 
laws of England for the enlargement of a per- 
ſon unjuſtly impriſoned, were the writs of main- — 
prize, de odio & alid, and de homine replegiando. ' 
Thoſe writs, which could not be refuſed, were 
an order to the Sheriff of the County in which 
a perſon had been confined, to inquire into the 
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cauſes of his confinement; and, according to 
the circumſtances of his caſe, either to. diſ- 
charge him purely and ſimply, or upon bail. 

But the moſt uſeful method, and which 
even, by being molt genera] and certain, has 
tacitly aboliſhed all the others, is the writ of 
Habeas Corpus, ſo called becauſe it begins with 
the words Habeas corpus ad ſubjiciendum, This 
writ, being a writ of high prerogative, muſt 
iſſue from the Court of King's Bench: its 
effects extended equally over every County 
and the King by it required, or was under- 
ſtood to require, the perſon who held one 
of his ſubjects in cuſtody, to carry him before 
the Judge, with the date of the confinement, 
and the cauſe of it, in order to diſcharge 
him, or continue to detain him, according as 
the Judge ſhall decree. | 

But this wtit, which might be a reſource in 
caſes of violent impriſonment effected by indi- 
viduals, or granted at their requeſt, was but 
a feeble one, or rather was no reſource at all, 
againſt che prerogative of the Prince, eſpecially 
under the reigns of the Tudors, and in the be- 
ginning of thoſe of the Stuarts. And even, in 
the firſt years of Charles the Firſt, the Judges 
of the King's Bench, who in conſequence of the 
ſpirit of the times, and of their holding their 
5 L 
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places durante bene placito, were conſtantly de- 
voted to the Court, declared, “ that they 
could not, upon an habeas corpus, either bail 
© or deliver a priſoner, though committed 
« M ithout any, cauſe aſſigned, in cafe he was 
committed by the ſpecial command of the 
<« King, or by the Lords of the Privy Council.” 

Thoſe principles, and the mode of proce- 


dure which reſulted from them, attracted the 


attention of Parliament; and in the Act called 
the Petition of Right, paſſed in the third year 
of the reign of Charles the Firſt, it was enacted, 
that no perſon ſhould be kept in cuſtody, in 
conſequence of ſuch impriſonments. 

But the Judges knew how to evade the 
intention of this Act: they indeed did not 
refuſe to diſcharge a Man impriſoned without 
a cauſe; but they uſed ſo much delay in the 
examination of the cauſes, that they obtain- 
ed the full effect of an open denial of Juſtice, + 

The Legillature again interpoied, and in the 
Act paſſed in the ſixteenth year of the reign of 
Charles the Firſt, the ſame in which the Star- 
Chamber was ſuppreſſed, it was enacted, that 
« if any perſon be committed by the King 
e himſelf in perſon, or by his Privy Council, 
<<. or by any of the members thereof, he ſhall 


have granted unto him, without any delay 
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e upon any pretence whatſoever, a wiit of 
Habeas Corpus; and that the Judge {hall 
& thereupon, within three Court days after 
© the return is made, examine and determine 
ce the legality of ſuch impriſonment.” 

This Act ſeemed to preclude every poſſi- 
bility of future evaſion: yet it was evaded (till ; 
and by the connivance of the Judges, the per- 
ſon who detained the priſoner could without 
danger, wait for a ſecond, and a third writ, 
called an Alias and a Pluries, before he pro- 
duced him. 5 

All theſe different artifices gave at length 
birth to the famous Act of Habeas Corpus, 
paſſed in the thirtieth yezr of the reign of 
Charles the Second, Which in England is con- 
ſidered as a ſecond great Charter, and has 
definitely ſuppreſſed all the reſources of 
oppreſſion (4). 

The principal articles of this act are, To 
fix the different terms allowed for bringing 
a priſoner: thoſe terms are proportioned to 
the diſtance ; and none can 1a any caſe exceed 
twenty . 

2. That the Officer and 1 Keeper neglecting 
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(a) The real title of the Act is, An 43 fer better 
feeuring the Subject, and for prevention of imprijonments 
beyond the Seas. 
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to make due returns, or not delivering to the 
priſoner, or his agent, within ſix hours aftet 
demand, a copy of the warrant of commit- 
ment, or ſhifting the cuſtody of the priſoner 
from one to another, without ſufficient reaſon 
or authority, (ſpecified in the act) ſhall for 
the firſt offence forfeit one hundred pounds, 
and for the ſecond, two hundred, to the 
party grieved, and be diſabled to hold his 
office. 

3. No perſon, once delivered by Habeas 
Corpus, ſhall be recommitted for the ſame 
offence, on penalty of five hundred pounds. 

4. Every perſon committed for treaion or 
felony ſhall, if he require it in the firſt week 
of the next term, or the firſt day of the 
next ſeſſion, be indicted in that term or 
ſeſſion, or elſe admitted to bail; unleſs the 
King's witneſſes cannot be produced at that 
time: and if acquitted, or if not indicted 
and tried in the ſecond term or ſeſſion, he 
ſhall be diſcharged of his impriſonment for 
{uch imputed offence. 

5. Any of the twelve Judges, or the Lord 
Chancellor, who ſhall deny a writ of Habeas 
Corpus, on fight of the warrant, or on oath 
that the ſame is refuſed, ſhall forfeit ſeverally 
to the party grieved five hundred pounds. 
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6. No inhabitant of England (except per- 
ſons contracting, or convicts praying to be 
tranſported) ſhall be ſent priſoner to Scot- 
land, Ireland, Jerſey, Guernſey, or any place 
beyond the Seas, within or without the King's 
dominions; on pain that the party commit- 
ting, his adviſers, aiders, and aſſiſtants, ſhall 
forfeit to the party grieved a ſum not leſs 
than five hundred pounds, to be recovered 
with treble coſts ; ſhall be diſabled to bear any 
office of truſt or profit; ſhall incur the 
penalties of præmunire (the impriſonment for 
life, and forfeiture of all goods and rents of 
lands during life) and ſhall be incapable of 
the King's pardon. 
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Some Advantages peculiar to the Engliſh Con- 
ſtitution. 1. The Unity of the Executive 


Power. 


TE have ſeen, in former Chapters, 
the reſources of the different parts 
of the Engliſh Government for balancing 
each other, and how their reciprocal actions 
and re- actions produce the freedam of the 
Conſtitution, which is no more than an equi- 
librium between the ruling powers of the State. 
I now propoie to ſhew, that the particular 
nature and functions of theſe ſame conſtituent 
parts of the Government, which give it fo 
different an appearance from that of other 
free States, are moreover attended with pe- 
culiar and very great advantages, which have 
not hicherto been {ſufficiently obſerved. 


Nen 5. 

The firſt peculiarity of the Engliſh Go- 
vernment, as a free Government, is its hav- 
ing a King, — its having thrown into one 
place the whole maſs, if I may uſe the ex- 
preſſion, of the Executive power, and hav- 
ing invariably and for ever fixed it there. 
By this very circumſtance, alſo, has the d-po- 
fitum of it been rendered facred and inex- 
pugnable, by making one great, very great, 
Man in the State, has an effectual check 
been put io the pretenſions of thole who 
Otherwiſe would ſtrive to become ſuch, and 
diſorders have been prevented, which, in all 
Republics, ever brought on the ruin of liberty, 
and before it was loſt, obſtructed the enjoy- 
ment of it. 

If we caſt our eyes on all the States that 
ever were free, we ſhall ſce that the People 
in them, ever turning their jealouſy, as it 
was natural, againſt the Executive power, 
but never thinking of the means of limit— 
ing it that has ſo happily taken place in 
England (a), have never employed any other 
expedient beſides that obvious one, of truſt- 
ing it to Magiſtrates whom they appointed 


(a) The rendering that power dependent on the 
people for its ſupplies. —vee on this ſubject Chap- 
ter VI. B. I. 
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annually z which was in great meaſure to keep 
to themſelves the management of it. Whence 
it reſulted, that the People, who, whatever 
may be the frame of the Government, al- 
ways polleſs, after all, the reality of power, 
uniting thus in themſelves with this reality 
of power the actual exerciſe of it, in form as 
well as fact, conſtitured the whole State. 
In order therefore Jegally ro diſturb the 
whole State, nothing more was requiſite than 
to put in motion a certain number of indj- 
viduals. | 

In a State which is ſmall and poor, an 
arrangement of this kind is not attended with 
any great inconveniences, as every individual 
is taken up with the care of providing for his 
own ſubſiſtence ; as great objects of ambition 
are viantingz and as evils cannot, in ſuch a 
State, ever become much complicated, Ina 
State that ſtrives for aggrandiſement, the dif- 
ſiculties and danger attending the purſuit of 
ſuch a plan, inſpire a general ſpirit of caution, 
and every indiyidual makes a ſober uſe of his 
rights as a Citizen, ; 

But when, at laſt, thoſe exterior motives 
come to ceaſe, and the paſſions, and even the 
yirtues, which they excited, thus become 
reduced to a ſtate of inaction, the People 
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turn their eyes back towards the interior of 
the Republic, and every individual, in ſeek- 
ing then to concern himſelf in all affairs, 
ſeeks for new objects that may reſtore him 
to that ſtate of exertion, which habit, he finds, 
has rendered neceſſary to him, and to exerciſe 
a power which, ſmall as it is, yet flatters his 
vanity. 

As the preceding events cannot but have 
given an influence to a certain number of Ci- 
tizens, they avail themſelves of the general 
diſpoſition of the people, to promote their 
private views; the legiſlative power is thence- 
forth continually in motion; and it is ill in- 
formed and falſely directed, almoſt every exer- 
tion of it is attended with ſome injury either 
to the Jaws, or the State, 

This is not all; as thoſe who compoſe the 
general Aſſemblics cannot, in conſequence of 
their numbers, entertain any hopes of grati- 
fying their private ambition, or in general, 
their private paſſions, they at leaſt ſeek to 
oratify their political caprices, and they accu- 
mulate the honours and dignities of the 
State on ſome favourite whom the public 
voice happens to raiſe at that time. 

But, as in ſuch a State there can be, from 
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the irregularity of the movements, no ſuch 
thing as a ſettled courſe of meaſures, it hap- 
pens that Men never can exactly tell the 
preſent ſtate of public affairs. The power thus 
given away is already grown very great, be- 
tore thoſe by whom it- was given ſo much 
as ſuſpect it; and he himſelf who enjoys that 
power, does not know its full extent: but 
then, on the firſt opportunity that offers, he 
ſuddenly pierces through the cloud which 
hid the ſummit from him, and at once ſeats 
himſcif upon it. The people, on the other 
hand, no ſooner recovered ſight of him than 
they ſee their favourite become their Maſter, 
and diſcover the evil, only to find that it is 
palt ren edy. 

As this power, thus ſurreptitiouſly agquired, 
is deſtitute of the ſupport both of the law, 
and of the ancient courſe of things, and is 
even but indifierent]y reſpected by thoſe who 
have ſubjected themſelves to it, it cannot be 
maintained but by abuſing it. The People at 
laſt ſucceed in forming fomewhere a centre 
of union; they agree in the choice of a 
Leader; this Leader in his turn riſes; in his 
turn allo he betrays his engagements ; power 
| Produces its wonted effects, and the protector 


becomes a Tyrant. 
2 
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This is not, all; the ſame cauſes which 
have given a Maſter to the Scate, give it two, 
give it three. All thoſe rival powers endea- 
vour to {ſwallow up each other; the State 
becomes 4 ſcene of quarrels and endleſs 
broils, and is in a continual convulſion. | 

If amivit ſuch diforders the People retained 
their freedom, the evil muſt indeed be very 
great, to take away all the advantages of 
it; bur rhey are ſlaves, and yet have not 
what in other Countries makes amends for 
political ſervitude, E mean tranquillity. 

In order to prove all theſe things, if proofs 
were deemed neceſſay, J would only reter the 
reader to what every one knows of Piſiſtra- 
tus and Megacles, of Marius and Sylla, of 
Cæſar and Pompey. However, I cannot 
avoid tranſlating a part of the ſpeech which 
a Citizen of Florence addreſſed once to the 
Senate : the reader will find in it a kind of 
abridged ſtory of all Republics; at leaſt of 
thoſe which, by the ſhare allowed to the Peo- 
ple in the Government, deſerved the name, 
and which, beſides, have attained a certain 
degree of extent and power. 

And that nothing human may be perpe- 
e tua! and ſtable, it is the will of Heaven, 
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that in all States whatſoever, there ſhould 


ariſe certain deſtructive families, wha are 


the bane and ruin of them. Of this our 
Republic can afford as many and more 
deplorable examples than any other, as it 
owes its misfortunes not only to one, but 
to ſeveral of ſuch families. We had at firſt 
the Buondelmonti and the Huberti. We had 


« afterwards the Donati and the Cerchi ; and 


at preſent, (ſhameful and ridiculous con- 
duct!) we are waging war among ourſcelyes 
for the Ricci and the Albizz;, 

„ When in former times the Ghibelins 


* were ſuppreſſed, every one expected that 


the Guelſs, being then ſatisfied, would have 
choſen to live in tranquillity ; yet, but a 
little time had elapſed, when they again 
divided themſelves into the factions of the 
Whites and the Blacks, When the Whites 
were ſuppreſſed, new parties aroſe, and new 
troubles followed. Sometimes, battles were 
fought in favour of the Exiles; and at other 
times, quarrels broke out between the No- 
bility and the People. And, as if reſolved 
to give away to others what we - ourſelves 


* neither could, nor would peaceably enjoy, 
we committed the care of our liberty, 
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te at ſometimes to King Robert, and at others 
& to his brother, and at length to the Duke 
& of Athens, never ſettling nor reſting in 
% any kind of Government, as not knowing 
&* either how to enjoy liberty, or ſupport 
& ſervitude” (a). | 

The Englith Conſtitution has prevented 
the poſſibility of misfortunes of this kind, 
Not only, by diminiſhing the power, or rather 
the actual exerciſe of the power, of the Peo- 
ple (5), and making them ſhare in the 
Legiſlature only by their Repreſentatives, 
the irreſiſtible violence has been avoided of 
thoſe numerous and general Aſſemblies, 
which, on whatever ſide they throw their 
weight, bear down every thing. Beſides, 
as the power of the People, when they have 
any power and know how to uſe it, is at all 
times really formidable, the Conſtitution has 
ſet a counterpoiſe to it; and the Royal autho- 
rity is this counterpoiſe, 

In order to render it equal to ſuch a func- 
tion, the Conſtitution has, in the firſt place, con- 


a 


(a) See the Hiſtory of Florence, by Machiavel, L. III. 


(5) We ſhall ſee in the ſequel, that this diminution 
of the exerciſe of the power of the People has been at- 
tended with a great increaſe of their liberty. 
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ferred on the King, as we have ſeen before, 
the excluſive prerogative of calling and diſ- 
miſſing the legiſlative Bodies, and of putting 
a negative on their reſolutions. 

Secondly, it has alſo placed on the ſide of 
the King the whole Executive power in the 
Nation. 

Laſtly, in order to effect ſtill nearer an 
equilibrium, the Conſtitution has inveſted 
the Man whom it has made the ſole Head 
of the State, with all the perſona! privileges, 
all the pomp, all the majeſty, of which hu- 
man dignities are capable. In the language 
of the law, the King 1s Sovereign Lord, and 
the people are his ſubjects; —he is univerſal 
proprietor of the whole Kingdom ;—he be- 
ſtows all the dignities and places ;—and he is 
not to be addreſſed but with the expreſſions 
and outward ceremony of almoſt oriental 
humility. Beſides, his perſon is ſacred and 
inviolable; and any attempt whatſoever 
againſt it, is, in the eye of the law, a crime 
equal to that of an attack againſt the whole 
State. 5 

In a word, ſince to have too exactly com- 
pleted the equilibrium between the power 
of the People, and that of the Crown, would 


Yn 
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have been to ſacrifice the end to the means, 
that is, to have endangered liberty with a 
view to ſtrengthen the Government, the defi- 
ciency which ought to remain on the ſide 


of the latter, has at leaſt been in appearance 


made up, by conferring on the King all 
that ſort of ſtrength that may reſult from 
the opinion and reverence of the people; 
and amidſt the agitations which are the 
unavoidable attendants of liberty, the Royal 
power, like an anchor which reſiſts both 
by its weight and the depth of its hold, 
inſures a ſalutary ſteadineſs to the veſſel of 
the State. 

The greatneſs of the prerogative of the 
King, by its thus procuring a great degree 
of ſtability to the State in general, has much 
I:Nened the poſſibility of the evils we have 


deſcribed before; it has even totally prevent- 


ed them, by rendering it impoſſible for 


any Citizen even to riſe to any dangerous 


greatneſs. | 

And to begin with an advantage by which 
the people caſily ſuffer themſelves to be in- 
fluenced, I mean that of birth, it is impoſſi- 
ble for it to produce in England effects in 


any degree dangerous: for though there are 
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Lords who, beſides their wealth, may alſo 
boaſt of an illuſtrious deſcent, yet that ad- 
vantage, being expoled to a continual compa- 
riſon with the ſplendor of the Throne, dwindles 
almoſt to nothing; and in the gradation 
univerſally received of dignities and titles, that 
of Sovereign Prince and King places him 
who is inveſted with it, out of all degree of 
proportion. | 

The ceremonial of the Court of England 
is even formed upon that principle. Thoſe 
perſons who are related to the King, have the 
title of Princes of the blood, and, in that 
quality, an indiſputed pre- eminence over all 
other perſons (a). Nay, the firſt Men in the 
Nation think it an honourable diſtinction to 
themſelves to hold the different menial offices 
in his Houſhold. If we therefore were 
to ſet aſide the extenſive and real power of 
the King, as well as the numerous means he 
poſſeſſes of ſatisfying the ambition and hopes 
of individuals, and were to conſider only the 
Majeſty of his title, and that ſtrength, founded 
on public opinion, which reſults from it, we 


(a) This, by Stat. of the 31ſt of Hen, VIII. extends 
to the ſons, grandſons, brothers, uncles, and nephews; 
of the reigning King. 


a> 
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ſhould find that advantage fo conſiderable, that 
to attempt to enter into a competition with 
it, with the bare advantage of high birth, 
which itfelf has no other foundation than 
public opinion, and that too in a very ſubor- 
dinate degree, would be an attempt completely 
extravagant. 

If this difference is ſo great as to be tho- 
roughly ſubmitted ro, even by thoſe perſons 
whoſe ſituation might incline them to diſown 
it, much more does it influence the minds of 
the people. Andif, notwithſtanding the value 
which every Engliſhman ought to put upon 
himſelf as a Man, and a free Man, there were 
any whole eyes are ſo tender as to be dazzled 
by the appearance and the arms of a Lord, 
they would be totally blinded when they came 
to turn them towards the Royal Majeſty. 

The only Man therefore, who, to thoſe who 
are unacquainted with the Conſtitution of Eng- 
land, might at firſt ſight appear in a condition 
to put the Government in danger, would be a 
Man who, by the greatneſs of his abilities and 
public ſervices, might have acquired in a high 
degree the love of the people, and obtained a 
great influence in the Houſe of Commons. 

But how great ſoever this enthuſiaſm of 
he public may be, barren applauſe is the only 
R e NM 
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fruit which the Man whom they favour can 
expect from it. He can hope neither for a 
Dictatorſhip, nor a Conſulſhip, nor in general 
for any. power under the ſhelter of which 
he may at once ſafely unmaſk that ambition 
with which we might ſuppoſe him to be 
actuated, or, if we ſuppoſe him to have been 
hitherto free from any, grow inſenſibly corrupt. | 
The only door which the Conſtitution leaves 
open' to his ambition, of whatever kind it 
may be, is a place in the adminiſtration during 
the pleaſure of the King. If, by the conti- 
nuance of his ſervices, and the preſervation 
of his influence, he becomes able to aim 
ſtill higher, the only door which again opens 
to him, is that of the Houſe of Lords. 

But this advance of the favourite of the 
people towards the eſtabliſhment of his great- 
neſs, is at the ſame time a great ſtep towards 
the loſs of that power which might render 
him formidable. 

In the firſt place, the People ſeeing that 
he is become much leſs dependent on their 
favour, begin, from that very moment, to 
leſſen their attatchment to him. Seeing him 
moreover diſtinguiſhed by privileges which 
are the object of their jealouſy, I mean their 
political jealouſy, and member of a body 
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whoſe intereſts are frequently oppoſite to 
theirs, they immediately conclude that this 
great and new dignity cannot have been ac- 
quired but through a ſecret agreement to 
betray them. Their favourite, thus ſuddenly 
transformed, is going, they make no doubt, 


which hitherto has been the cauſe of his ad- 
vancement and high reputation, and in the 
compals of a few hours completely renounce 
thoſe principles which he has ſo long and ſo 
loudly profeſſed, In this certainly the People 
are miſtaken 3 but yet neither would they be 
wrong, if they feared that a zeal hitherto ſo 
warm, ſo conſtant, I will even add, ſo ſincere, 
when it concurred with his private intereſt, 


would, by being thenceforth often in oppa- 
ſition to it, be gradually much abated. 


Nor is this all; the favourite of the people 


nity, all the increaſe of greatneſs and eclat 
that might at firſt be imagined. 

Hitherto he was, it is true, only a private 
individual; but then he was the obje& in 
which the whole Nation intereſted themſelves; 
his actions and diſcouiſes were let forth in 


all the public printsz and he every where 


met with applauſe and acclamation. 
M 2 


to adopt a conduct intirely contrary to that 


does not even find in his new acquired dig- 
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All theſe tokens of public favour are, T 
know, ſometimes acquired very lightly; but 
they never laſt Jong, whatever people may 
fay, unleſs real ſervices are performed; now, 
the title of Benefactor of the Nation, when 
deſerved and univerſally beſtowed, is certainly 
'@ very fine title, and which does nowiſe 
require the aſſtſtance of outward pomp to ſet 
it off. Beſides, though he was only a Mem- 
ber of the inferior body of the Legiſlature, 
we mult obſerve; he was the firſt ; and the word 
Airſt is always a word of very great moment. 

But now that he is made Lord, all his great- 
neſs, which hitherto was indeterminate, be- 
comes, defined, By granting him privileges 
eſtabliſhed and fixed by known laws, that 
uncertainty is taken from his luſtre which is of 
ſo much value in thoſe things which depend 
on imagination; and his price falls, juſt be- 
cauſe it is aſcerta:ned. 

Beſides, he is a I. ord; but then there are fe- 
veral Men who poſſeſs but ſmall abilities and 
few eſtimable qualifications, who alſo are 
Lords; his lot is, nevertheleſs, to be ſeated 
among them; the law places him exactly on the 
fame level with them; and all that is real in his 
greatneſs, is thus loſt in a crowd of dignities, 


hereditary and conventional. 
6 
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And theſe are not the only loſſes which the 
favourite of the People is to ſuffer. Indepen- 
dently of thoſe great changes which he deſcries 
at a diſtance, he feels around him alterations 
no leſs viſible, and ſtill more painful, 

Seated formerly in the Aſſembly of the Re- 
preſentatives of the People, his talents and con- 
tinual ſucceſs had ſoon raiſed him above the le- 
vel of his fellow Members, and, carried en by 
the vivacity and warmth of the public favour, 
thoſe who might have been tempted to ſet up 
as his competitors, were reduced to filence, or 
even became his ſupporters, 

Admitted now into an Aſſembly of perſons 
inveſted with a perpetual and hereditary title, 
he finds Men hitherto his ſuperiors, — Men 
who ſee with a jealous eye the eminent talents 
of the homo novus, and who are firmly reſolved, 
that after having been the leading Man in the 
Houle of Commons, he ſhall not be the fir 
in theirs. 


In a word, the ſucceſs of the favourite of 


the People were brilliant, and even formida- 
ble; but the Conſtitution, in the very reward 


it prepares for him, makes him find a kind of 


Oſtraciſm. His ad vances were ſudden, and his 
courſe rapid; he. was, if you pleaſe, like a 


torrent ready to bear down every thing before 
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it; but then this torrent is compelled, by the 
general arrangement of things, finally to throw 
itſelf into a vaſt reſervoir, where it mingles, 
and loſes its force and direction. 

I know it may be ſaid, that, in order to 
avoid the fatal ſtep which is to deprive him 
of ſo many advantages, the favourite of the 

People ought to refuſe the new dignity which 
is offered to him, and wait for more important 
ſucceſſes from his eloquerice in the Houſe of 
Commons, and his influence over the People. 

Bnt thoſe who give him this counſel, have 
not fufficiently examined it. Without doubt, 
there are Men in England, who in their pre- 
ſent purſuit of a project which they think 
eſſential to the public good, would be capable 
of refuſing for a while a place which would 
deprive their virtue of opportunities of exert- 
ing itſelf, or might more or Jeſs endanger 
it. But woe to him who ſhould perſiſt in 
ſuch a refuſal, with any pernicious defign ! 
and who, in a Government where liberty is 
eſtabliſhed on ſo ſolid and extenſive a baſis, 
ſhould endeavour to make the People believe 
that their fate depends on the perſevering vir- 
tue of a ſingle Citizen. His ambitious views 
being at laſt diſcovered, (nor could it be long 
before they would be fo) his obſtinate reſolu- 
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tion to move out of the ordinary courſe of 


things, would indicate aims, on his part, of 
ſuch an extraordinary nature, that all Men 


whatever, who have any regard for their Coun- 


try, would inſtantly riſe up from all parts to 
oppoſe him, and he muſt fall, overwhelmed 
with ſo much ridicule, that it would be better 
for him to fall from the Tarpeian rock (a). 

In fine, even though we were to ſuppoſe 


that the new Lord might, after his exalta- 


tion, have preſerved all his intereſt with the 
People, or, what would be no leſs difficult, 
that any Lord whatever could, by dint of his 
wealth and high birth, rival the ſplendor of 


the Crown itlelf, ail theſe advantages, how 


great ſoeyer we may ſuppoſe them, as they 


(a) The Reader will perhaps object, that no Man in 
England can poſſibly entertain ſuch views as thoſe I have 
ſuppoſed here: this is preciſely what I intended to prove. 
The eſſential advantage of the Engliſh Government 
above all thoſe that have been called free, and which in 
many reſpects were but apparently ſo, is, that no perſon 
in England can entertain ſo much as a thought of his 
ever riling to the level of the Power charged with the 
execution of the Laws, All Men in the State, what- 
ever may be their rank, wealth, or influence, are tho- 
roughly convinced, that they ſnall (in reality as well as 
in name) continue to be Sudjef#s; and are thus compel- 
led really to love, to defend, and to promote thoſe laws 
which ſecure the liberty of the Subject. This obſerva» 
fion will be again infilted upon afterwards. 
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would not of themſelves be able to confer on 
him the leaſt executive authority, muſt for ever 
remain mere ſhowy unſubſtantial advantages. 
Finding all the active powers in the State con- 
centered in that very ſeat of power, which we 
ſuppoſe him inclined to attack, and there ſe- 
cured by the moſt formidable proviſions, his 
influence muſt always evaporate in ineffectual 
words; and after having advanced himſelf, as 
we ſuppoſe, to the very foot of the Throne, 
finding no branch of independent power which 
he might appropriate to himſelf, and thus at 
laſt give a reality to his political importance, he 
would ſoon ſee it, however great it might 
have at firſt appeared, decline and die away. 
God forbid, however, that I ſhould mean 
that the People of England are fo fatally tied 
down to inaction, by the nature of their 
Government, that they cannot, in times of 
oppreſſion, find means of appointing a Leader. 
No; I only meant to fay that the laws of Eng- 
land open no dcor to thoſe accumulations of 
power, which have been the ruin of ſo many 
Republics  thar they offer to the ambitious no 
poſſible means of taking advantage of the inad.. 
vertence, or even the gratitude, of the People, 
to make themſelves their Tyrants; and that che 
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public power, of which the King has been made 
the excluſive depoſitary, muſt remain unſhaken 
in his hands, ſo long as things continue to keep 
in their legal order; which, it may be obſerved, 


is a ftrong inducement to him conſtantly 


F 


' 


to endeavour to maintain them in it (a). 


{a) There are ſeveral events, in the Engliſh Hiſtory, 
which put in a very ſtrong light this idea of the ſtabi- 
lity which the power of the Crown gives to the State, 

The firſt is the facility with which the great Duke of 
Marlborough, and his party at home, were removed 
from their ſeveral employments. Hannibal, in circum- 
ſtances nearly ſimilar, had continued the war, againſt the 
will of the Senate of Carthage: Cæſar had done the ſame 
in Gaul; and when at laſt his commiſſion was expreſsly 
required from him, he marched his army to Rome, and 
eſtabliſhed a military deſpotiſm. But the Duke, though 
{urrounded, as well as thoſe Generals, by a victorious 
army, and by Allies in conj unctions with whom lie had 
carried on ſuch a ſucceſsful war, did not even heſitate to 
deliver up his commiſſion. He knew that all his ſoldi- 
ers were inſuperably prepoiteſſed in favour of that Power 
againſt which he mult have revolted: he knew that the 
ſame prepoſſeſſions were deeply ruoted in the minds of 


the whole Nation, and that every thing among them 


4 


} concurred to ſupport that Power: he knew that 


the very nature ot the claims he mult have ſet up, 


would inſtantly have made all his Officers and Captains 


: 


A 


turn themſelves againſt him, and, in ſhort, that in an 
enterprize of this nature, the arm of the ſea he had to 
repaſs, was the ſmallelt of che obſtacles he would have 
to encounter, 

The other event I ſhall mention here, is that of the Re- 


; volution of 1689. If the long eſtabliſhed power of the 


Crown had not beforchand prevented the People from 
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Toe Subje& concluded. —The Executive power is 
more eaſily confined when it is ONE, 


NOTHER great advantage, and 
A* which one would not at firſt expect, 
in this anity of the public power in Evugland, 
—in this union, and, if I may ſo expreſs my- 
| ſelf, in this coacervation, of all the branches 
| of the Executive authority, is the greater fa- 
al | cility it affords of reſtraining it. 
| 


In thoſe States where the execution of the 
laws is intruſted to ſeveral different hands, 
and to each with different titles and prero- 
gatives, fuch diviſion, and the changeableneſs 
of meaſures which muſt be the conſequence 
of it, conſtantly hide the true cauſe of the 
evils ef the State: in the endleſs fluctua- 
tion of things, no political principles have 
time to ſettle among the People, and public 


accuſtoming themſelves to fix their eyes on ſome parti- 
cular Citizens, and: in general had not prevented all 
Men in the State from attaining any too conſiderable 
degree of power and greatneſs, the expulſion of James 
might have been followed by events fimilar to thoſe 
which took place at Rome after the death of Cæſar. 


OF ENGLAND, 151 


misfortunes happen, without ever leaving 
behind them any uſeful leffon, | 
Sometimes military Tribunes, and at others, 
Conſuls, bear an abſolute ſway ;—ſometimes 
Patricians uſurp every thing, and at other 
times, thoſe who are called Nobles (a); 
—ſometimes the People are oppreſſed by De- 
cemvirs, and at others, by Dictators. 
Tyranny, in ſuch States, does not always 
beat down the fences that are ſet around it; 
but it leaps over them. When men think it 
confined to one place, it ſtarts up again in 
another; it mocks the efforts of the People 
not becauſe it is invincible, but becauſe it is 
unknown ;—ſ:ized by the arm of a Hercules, 
it eſcapes with the changes of a Proteus. 
But the indiviſibility of the Public power in 
England has conſtantly kept the views and 
\ efforts of the People directed to one and the 
' ſame object; and the permanence of that Power 


9 


(2) The capacity of being admitted to all places of 
Public truſt, at laſt gained by the Plebeians, having 
rendered uſeleſs the old diſtinction between them and the 
Patricians, a coalition was then effected between the 
great Plebeians, or Commoners, who got into theſe 
places, and the ancient Patricians: hence a new Claſs 
\ of Men aroſe, who were called Nestle and Notilitas. 
Theſe are the words by which Livy, after that period, 
' conſtantly diſtinguiſhes thoſe Men and families who 
* were at the head of the State, 
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has alſo given a permanence and a regularity 
to the precautions they have taken to re- 
ſtrain it. 

Conſtantly turned towards that ancient for- 
treſs, the Royal power, they have made it, for 
ſeven centuries, the object of their fear; with 
a watchful jealouſy they have conſidered all its 
parts—they have obſerved all its outlets—they 
have even pierced the earth to explore its ſe- 
cret avenues, and ſubterraneous works. 

United in their views by the greatneſs of 
the danger, they regularly formed their attacks. 
They eſtabliſhed their works, firſt at a diſtance; 
then brought them ſucceſſively nearer ; and, 
in ſhort, raiſed none but what ſerved after- 
wards as a foundation or ſupport to others. 

After the great Charter was eſtabliſhed, forty 
ſucceſſive confirmations ſtrengthened it. The 
Act called the Petition of Right, and that 
paſſed in the ſixteenth year of Charles the Firſt, 
then followed: ſome years after, the Habeas 
Corpus Act was eſtabliſhed 3 and the Bill of 
Rights made at length its appearance. In fine, 
whatever the circumſtances may have been, 
they always had, in their efforts, that ineſti- 
mable advantage of knowing with certainty 
the genera] ſeat of the evils they had to defend 
themſclyes againſt; and each calamity, each 
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particular eruption, by pointing out ſome 
weak place, has ever gained a new bulwark 
to Liberty. 

To fay all in three words; the Executive 
power in England is formidable, but then it 
is for ever the ſame: its reſources are vaſt, 
but their nature 1s at length known: it has 
been made the indiviſible and inalienable at- 
tribute of one perſon alone, but then all 
other perſons, of whatever rank or degree, 
become really intereſted to reſtrain it within 
its proper bounds. | 


CHAP; m 


A. ſecond Peculiarity.---The Diviſion of the Le- 
giſlative Power. 


H E ſecond peculiarity which England, 
as an undivided State and a free State, 
exhibits in its Conſtitution, is the diviſion of 
its Legiſlature, But, in order to make the 


(a) This laſt advantage of the greatneſs and indivi- 
ſibility of the Executive power, viz. the obligation it 
lays upon the greateſt Men in the State, ſincerely to 
unite in a common cauſe with the people, will be more 
amply diſcuſſed hereafter, when. a more particular com- 
pariſon between the Engliſh Government and the Re- 
publican form, ſhall be offered to the Reader, 
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reader more ſenſible of the advantages of this 
diviſion, it is neceſſary to deſire 2 to attend 
to the following conſiderations. 

It is, without doubt, abſolutely neceſſary, 
for ſecuripg the Conſtitution of a State, $0 re- 
ſtrain the Executive power ; but it is ſtill more 
neceſſary to reſtrain the Legiſlative. What 
the former can only do by ſucceſſive ſteps (I 
mean ſubvert the laws) and through a longer 
or ſhorter train of enterprizes, the latter does 
in a moment. As its will alone can give being 
to the laws, its will alone can alſo annihilate 
them: and, if I may be permitted the expreſ- 
fion,—the Legiſlative power can change the 
Conſtitution, as God created the light. 

In order therefore to inſure ſtability to the 
Conſtitution of a State, it is indiſpenſably 
neceſſary to reſtrain the Legiſlative authority. 
But here we mult obſerve a difference between 
the Legiſlative and Executive powers, The 
latter may be confined, and even 1s the more 
ealily ſo, when undivided ; the Legiſlative, 
on the contrary, in order to its being re- 
ſtrained, ſhould abſolutely be divided. For, 
whatever laws it may make to reſtrain itſelf, 
they never can be, relatively to it, any thing 
more than ſimple reſolutions : as thoſe bars 
which it might erect to ſtop its own motions, 
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muſt then be within it, and reſt upon it, they 
can be no bars. In a word, the ſame kind of 
impoſſibility is found, to fix the Legiſlative 
power, when it is one, which Archimedes ob- 
jected againſt his moving the Earth. 

And ſuch a diviſion of the Legiſlature not 
only renders it poſſible for it to be reſtrained, 
ſince each of thoſe parts into which it is 
divided, can then {ſerve as a bar to the mo- 
tions of the others; but it even makes it to 
be actually reſtrained, If it has been divided 
into only two parts, It is probable that they 
will nat in all caſes unite, either for doing, or 
undoing :—if it has been divided into three 
parts, the chance that no changes will be made, 
is thereby greatly increaſed. 
Nay more; as a kind of point of honour 
will naturally take place between theſe dit- 
ferent parts of the Legiſlature, they will there- 
by be led to offer to each other only ſuch pro- 
poſitions as will at leaſt be plauſible ; and 
all very prejudicial changes will thus be pre- 
vented, as it were, before their birth. 

If the Legiſlative and Executive powers dif- 
fer ſo greatly with regard to the neceſſity of 
their being divided, in order to their being 
reſtrained, they differ no leſs with regard to the 
other conſequences ariſing from ſuch diviſion. 


36 THE CONSTITUTION 


The diviſion of the Executive power ne- 
ceſſarily introduces actual oppoſitions, even 
violent ones, between the different parts into 
which it bas been divided; and that part 
which in the iſſue ſuceeds ſo far as to abſorb, 
and unite ve itſelf, all the others, immediately 
ſets itſelf above the laws. But thoſe oppoſi- 
tions which take place, and which the public 
good requires ſhould take place, between the 
different parts of the Legiflature, never are 
any thing more than oppoſitions between con- 
trary opinions and intentions; all is tranſacted 
in the regions of the underſtanding; and the 
only contention that ariſes is wholly carried on 
with thoſe inoffenſive weapons, aſſents and 
diſſents, ayes and noes. 

Beſides, when one of theſe parts of the Le- 
giſlature is ſo ſucceſsful as to engage the others 
to adopt its propoſition, the reſult is, that a 
law takes place which has in it a great proba- 
bility of being good: when it happens to be 
defeated, and ſecs its propoſition rejected, the 
worſt that can reſult from it, is, that a law is 
not made at that time; and the loſs which 
the State ſuffers thereby, reaches no farther 
than the temporary ſetting aſide of ſome more 
or leſs uſeful ſpeculation. 


Ina word, the reſult of a diviſion of the Ex- 
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eſtabliſhment of 1be right of the ſtrongeſt, of 
a continued ſtate of war (a): - that of a divi- 
ſion of the Legiſlative power, is either truth, 
or general tranquillity, 
The following maxim will therefore be 
admitted. That the laws of a State may be 
permanent, it is requiſite that the Legiſlative 
power ſhould be divided: that they may 
have weight, and continue in force, it is neceſ- 
fary that the Executive power ſhould be one. 
If the reader conceived any doubt as to the 
truth of the above oblervations, he need only 
caſt his ey.s on the hiſtory of the proceedings 
of the Engliſh Legiſlature down to our times, 
to find a proof of them. He would be 


been in the laws of this Country, eſpecially 
in the whole courſe of the laſt century, 
though, it is molt important to obſerve, the 
Legiſlature has been, as it were, in a continual 


(a) Every one knows the frequent hoſtilities that took 
place between the Roman Senate and the Tribunes. In 
Sweden there have been continual contentions between 
the King and the Senate, in which they have overs 
powered each other, by turns. And in England, when 
the Executive power became double, by the King al- 
lowing the Parliament to have a perpetual and indepen= 
dent exiſtence, a civil war almoſt immediately followed. 


N 


ecutive power, is either a more or leſs ſpeedy 


ſurprized to ſte how little variation there has 
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ſtate of action, and, no diſpaſſionate Man will 
deny, has continually promoted the public 
good. Nay, if we except the Act paſſed under 
William III. by which it had been enacted, 
that Parliaments ſhould ſit no longer than three 
years, and which was repealed by a ſubſequent 
Act, under George I. which allowed them to 
ſit for ſeven years, we {hall not find that any 
law, which can really be called Conſtitutional, 
and which has been enacted ſince the Reſtora- 
tion, has been changed afterwards. 

Now, if we compare this ſteadineſs of the 
Engliſh Government with the continual ſubver- 
ſions of the Conſtitutional laws of ſome ancient 
Republics, with the imprudence of ſome of 
the laws paſſed in their aſſemblies (a), and 
with the ſtill greater inconſiderateneſs with 
which they ſometimes repealed the moſt ſa- 
lutary regulations, as it were the day after 
they had been enacted, —if we call to mind 
the extraordinary means to Which the Le- 
_ giſlature of theſe Republics, at times ſenſible 
how its very power was prejudicial to itſelf and 
to the State, was obliged to have recourſe, in 


| (a) The Athenians, among other laws, had enacted 
one to forbid applying a certain-part of the public re- 


venues to any other uſe than the expences of the 
Theatres and public Shows. 
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order, if poſſible, to tie his on hands (a), 
we ſhall remain convinced of the great ad- 
vantages which attend the conſtitution of the 
Engliſn Legiſlature (5). 

Nor has this diviſion of the Engliſh Legiſla- 


1 ture been attended (which is indeed a very for- | I 
tunate circumſtance) with any actual diviſion of * þ \ 
J the Nation: each conſticuent part of it poſ- 4 
4 ſeſſes ſtrength ſufficient to inſure reſpect to its | 1 
N reſolutions, yet no real diviſion has been made 9 
I of the forces of the State, Oaly, a greater | 1 
proportional ſhare of all thoſe diſtinctions ! | 


which are calculated to gain the reverence of 
the People, has been allot ed to thoſe parts of 
the Legiſlature, which could not poſſeſs their 
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(a) In ſome ancient Republics, when the Legiſlature 
wiſhed to render a certain law permanent, and at the 
ſame time miſtruſted their on future wiſdom, they 
added a clauſe to it, which made it death to propoſe the 
revocation of it. Thoſe who afterwards thought ſuch 
revocation neceſſary to the public welfare, relying on 
the mercy of the People, appeared in the public Alſem- 
bly with a halter about their necks. 

() We ſhall perhaps have occaſion to obſerve, hereafter, | 
that the true cauſe of the equability of the operations of | 
the Engliſh Legiflature, is the oppoſition that happily 
takes place between the different views and intereſts of 
the ſeveral bodies that compoſe it; a conſideration this, 
without which all political inquiries are no more than 
airy ſpeculations, and which is the only one that can 


lead to uſeful practical concluſions, 
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confidence, in ſo high a degree as the others; 
and the inequalities in point of real ſtrength 
between them, have been made up by the 
magic of dignity. 

Thus the King, who alone forms one part 
of the Legiflature, has on his ſide the ma- 
jeſty of the kingly title: the two Houſes 
are, in appearance, no more than Councils 
intirely dependent on him; they are bound to 
follow his perſon; they only meet, as it 
feems, to adviſe him; and never addrefs him 
but in the moſt ſolemn and reſpectful man- 
ner. 


But as the Nobles, who form che ſecond 
order of the Legiſlature, bear, in point of 
both real weight and numbers, no proportion to 
the body of the People (a), they have received 


(a) It is for want of having duly conſidered this ſub- 
ject, that Mr. Roufleau exclaims, ſomewhere, , againſt 
thofe who, when they ſpeak of General Eſtates of France, 
dare call the people, the third Eſtate.” At Rome, 
where all the order we mention was inverted, — 
where the /a/ces were laid down at the feet of the Peo- 
ple,—and where the Tribunes, whoſe function, like 
that of the King of England, was to oppoſe the eſtabliſh- 
ment of the new laws, were only a ſubordinate kind of 
Magiſtracy, many diſorders followed. In Sweden, and 
in Scotland, (before the union) faults of another kind 
prevailed: in the former kingdom, for inſtance, an 
overgrown body of two thouſand Nobles frequently 
over-ruled both King and People. 
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as a compenſation, the advantage of perſonal 
honours, and of an hereditary title, 

Beſides, the eſtabliſhed ceremonial gives to 
their Aſſembly a great pre-eminence over that 
of the Repreſentatives of the People. They 
are the upper Houſe, and the others are the 
lower Houſe, They are in a more ſpecial 
manner conſidered as the King's Council, and 
it is in the place where they aſſemble that his 
Throne is placed. 

When the King comes to the Parliament, the 

Commons are ſent for, and make their appear- 
ance at the bar of the Houſe of Lords. It 
1s moreover before the Lords, as before their 
Judges, that the Commons bring their im- 
peachments. When, after paſſing a bill in 
their own Houſe, they ſend it to the Lords, 
to dcfire their concurrence, they always order 
a number of their own Members to accompany 
it (a); whereas the Lords ſend down their 
bills to them, only by ſome of the Aſſiſtants 
of their Houſe (5), When the nature of the 


(a) The Speaker of the Houſe of Lords muſt come 
down from his woolpack to receive the bills which the 
Members of the Commons bring to their Houle. 


(5) The twelves Judges, and the Maſters of Chan- 
cery. There is alſo a ceremonial eſtabliſhed with regard 
to the manner, and marks of reſpect, with which thoſe 


two of them, who are ſent with a bill to the Commons, 


axe to deliver it. 
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alterations which one of the two Houſes de- 
fires to make in a bill ſent to it by the other, 
readers a conference between them neceſſary, 
the Deputies of the Commons to the Com- 
mittee which is then formed of Members of 
both Houſes, are to remain uncovered. 
Laſtly, thoſe bills which (in whichever of the 
two Houſcs tbey have originated) have been 
agreed to by both, muſt be depoſited in the 
H uſe of Lords, there to remain till the Royal 
pleaſure is ſignified, 1 288 8 
Beſides, the Lords are Members of the Le 
giſlature by virtue of a right inherent in their 
perſons, and they are {uppoſed to lit in Parlia- 
ment on their own account, and for the ſup- 
port of their own intereſts, In conſequence 
of this they have the privilege of giving their 
votes by proxies(a); and, when any of them 
diflent from the reſolutions of their Houſe, 
they may enter a proteſt againſt them, con- 
taining the reaions of their diſſent. In a 
word, as this part of the Legiſlature is deſtin- 
ed frequently to balance the power of the Peo- 
ple, what it could not receive in real ſtrength, 
it has received in outward ſplendor and great- 


(a) The Commons have not that privilege, becauſe 
they are themſelves proxies for the People. —See Coke $ 
Inf. iv. * 41. 
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neſs; ſo that, when it cannot reſiſt by its 
weight, it overawes by its apparent magnitude. 
In fine, as theſe various prerogatives by 
which the component parts of the Legiſlature 
are thus made to balance each other, are all 
intimately connected with the fortune of State, 
and flouriſh and decay according to the viciſſi- 
tudes of public proſperity and adverſity, it will 
follow that, though particular oppoſitions may 
at particular times take place among thoſe parts, 
there never can ariſe any, when the general 
welfare is really in queſtion. And when, to 
reſolve the doubts that may ariſe in political 
ſpeculations of this kind, we caſt our eyes on 
the debates of the two Houſes for a long ſuc- 
ceſſion of years, and ſce the nature of the 
laws which ha ve been propoſed, of thoſe which 
have paſſed, and of thoſe which have been 
rejected, as well as of the arguments that have 
been urged on both ſides, vie ſhall remain 
convinced of the goodneſs of the principles on 
which the Engliſh Legiſlature is formed. 
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C H A P. Iv. 
A third Advantage peculiar to the Engliſh Go. 


vernment. The Buſineſs of propoſing Laws, 
lodged in the Hands of the People. 


Third circutnſtance which I propoſe to 

A. ſhow to be pecuiiar to the Engliſh 
Government, 1s the manner in which the 
offices of the three component parts of the 
Legiſlature have been divided among them, 

and regulated, 

If the Reader will be ptcafed to obſerve, he 
will find that in moſt of the ancient free States, 
the ſhare of the People in the huſineſs of Le- 
giſlation, was to approve, or reject, the pro- 
poſitions which were made to them, and to give 
the final ſanction to the laws. The function 
of thoſe Perſons, or in general thole Bodies, 
who were intruſted with the Executive power, 
was to prepare ard frame the Laws, and then 
to propoſe them to the People: and, in a word, 
they poſſeſſed that branch of the Legiflative 
power which may be called the initiative, that 
is, the prerogative of putting that power in 
#Qion (4). 


(a) This power of previous conſidering and approv- 
ing fuch laws as were afterwards to be propounded to 


- 
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This initiative, or excluſive right of pro- 
poſing, in Legiſlative aſſemblies, attributed to 
the Magiſtrates, is indeed very uſeful, and per- 
haps even neceſſary, in States of a republican 
form, for giving a permanence to the laws, as 
well as for preventing the diſorders and ſtrug- 
gles for power which have been mentioned be- 
fore; but upon examination we ſhall find that 
this expedient is attended with inconveniences 
of little leſs magnitude than the evils it is 
meant to remedy. 

T heſe Magiltrates, or Bodies, at firſt indeed 


the People, was, in the firſt times of the Roman Re- 
public, conſtantly exerciſed by the Senate : laws were 
made, Populi juſſu, cx auctoritate Senatis. Even in caſes 
of elections, the previous approbation and audoritas of 
the Senate, with regard to thoſe perſons who were of- 
fered to the ſuſtrages of the People, was required. Tum 
enim non gerebat is magiſtratum qui ceperat, fi Patres 
gudtores non erant facti. Cic, pr. Plancio, 3. 

At Venice the Senate alſo exerciſes powers of the ſame 
kind, with regard to the Grand Council or Aſſembly of 


the Nobles. In the Canton of Bern, all propoſitions muſt 


be diſcuſſed in the /zzz/e Council, which is compoſed of 
twenty-ſeven Members, before they are laid before the 
Council of the 28 hundred, in whom reſides the ſove- 
reignty of the whole Canton. And in Geneva, the law 
is, that nothing ſhall be treated in the General Council, 
«« or Aſſembly of the Citizens, which has not been pre- 
5e vioufly treated and approved in the Council of the 
% tabo hundred; and that nothing ſhall be treated in the 
two hundred, which has not been previouſly treated 
and approved in the Council of the zaver7y-fve. 
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apply frequently to the Legiſlature for a grant 
of ſuch branches of power as they dare not of 
themſelves aſſume, or for the removal of ſuch 
obſtacles to their growing authority as they 
do not yet think it ſafe for them peremptorily 
to ſet aſide. But when their authority has 
at laſt gained a ſufficient degree of extent 
and ſtability, as farther manifeſtatations of 
the will of the Legillative power could 
then only create obſtructions to the exerciſe 
of it, they begin to conſider this Legiſlative 
power as an enemy whom they mult take 
great care never to rouſe, They conſequently 
convene the Aſſembly as ſeldom as they can. 
When they do it, they carefully avoid pro- 
poſing any thing favourable to public liberty. 
Soon they even intirely ceaſe to convene the 
Aſſembly at all; and the People, after thus 
loſing the power of legally aſſerting their 
Tights, are expoſed to that which is the 
higheſt degree of political ruin, the loſs of 
even the remembrace of them; unleſs ſome 
indirect means are found, by which they 
may from time to time give life to their 
dormant privileges; means which may be 
found, and ſucceed pretty well in ſmall States, 
where proviſions can more eaſily be made to 
anſwer their intended ends, but in States 


of conſiderable extent, have always been 
found, in the event, to give riſe to diſorders 
of the ſame kind with thoſe which were at firſt 
intended to be prevented. | 

But as the capital principle of the Engliſh 
Conſtitution totally differs from that which 
forms the baſis of Republican Govern- 
ments, ſo is it capable of procuring to the 
People advantages that are found to be unat- 
tainable in the latter. It is the People in Eng- 
land, or at leaſt thoſe who repreſent them, 
who poſſeſs the initiative in Legiſlation, that 
is to ſay, who perform the office of framing 
laws, and propoling them. And among the 


ment, which would appear intirely new to the 
Politicians of antiquity, that of ſeeing the per- 
ſon intruſted with the Executive power bear that 
ſhare in Eegiflation which they looked upon as 
being neceſſarily the lot of the People, and the 
People that which they thought the indiſpenſ- 
able office of its Magiſtrates, would not cer- 
tainly be the leaſt occaſion of their ſurprize. 

I foreſee that it will be objected, that, as 
the King of England has the power of diſ- 
ſolving, and even of not calling Parliaments, 
he is hereby poſſeſſed of a prerogative which 
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many circumſtances in the Engliſh Govern- 
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in fa& is the ſame with that which I have juſt 
now repreſented as being ſo dangerous. 

To this I anſwer, that all circumſtances 
ought to combine together. Doubtleſs, if the 
Crown had been under no kind of dependence 
whatever on the people, it would long ſince 
have exempted itſelf from the obligation of 
calling their Repreſentatives together; and the 
Britiſh Parliament, like the National Aſſem- 
blies of ſeveral other Kingdoms, would have 
no exiſtence but in Hiſtory. 

But, as we have above ſeen, the neceſſities 
of the State, and the wants of the Sovereign 
himſelf, put him under a neceſſity of having 
frequently recourſe to his Parliament; and then 
the difference may be ſeen between the prero- 
gative of not calling an Aſſembly, when power- 
ful cauſes nevertheleſs render ſuch meaſure 
neceſſary, and the excluſive right, when an 
Aſſembly is convened, of propoſing laws to it. 
In the latter caſe, though a Prince, let us 
even ſuppoſe, in order to ſave appearances, 
might condeſcend to mention any thing be- 
ſides his own wants, it would be at moſt to 
propoſe the giving up of ſome branch of his 
prerogative upon which he ſet no value, or to 
reform ſuch abuſes as his inclination does not 
lead him to imitate; but he would be very 
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careful not to touch any points which might 
materially affe& his authority, 

Beſides, as all his conceſſions would be 
made, or appear to be made, of his own mo- 
tion, and would in ſome meaſure ſeem to ſpring 
from the activity of his zeal for the public wel- 
fare, all that he might offer, though in fact 
ever ſo inconſiderable, would be repreſented 
by him as grants of the moſt important nature, 
and for which he expects the utmoſt gra- 
titude, Laſtly, it would alſo be his province 
to make reſtrictions and exceptions to laws 
thus propoſed by himſelf; he would alſo be 
the perſon who was to chuſe the words to ex- 
preſs them, and it would not be reaſonable to 
expect that he would give himſelf any great 
trouble to avoid all ambiguity (a). 


(a) In the beginning of the exiſtence of the Houſe of 
Commons, bills were preſented to the King under the 
form of Petitions. Thoſe to which the King aſſented, 
were regiſtered among the rolls of Parliament, with his 
anſwer to them; and at the end of each Parliament, the 
Judges formed them into Statutes. Several abuſes hav- 
ing crept into that method of proceeding, it was or- 
dained that the Judges ſhould in future make the Sta- 
tute before the end of every Seſſion. Laſtly, as even 
that became, in proceſs of time, inſufficient, the preſent 
method of framing bills was eſtabliſhed ; that is to ſay, 
both Houſes now frame the Statutes in the very form 
and words in which they are to ſtand when they have 
received the Royal aſſent, 
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But the Parliament of England is not, as 
we ſaid before, bound down to wait paſſively 
and in ſilence for ſuch laws as the Executive 
power may condeſcend to propoſe to them. 
At the opening of every Seffion, they of 
themſelves take into their hands the great 
book of the State; they open all the pages 
of it, and examine every article. 

When they have diſcovered abuſes, they 
proceed to enquire into their cauſes :—when 
theſe abuſes ariſe from an open diſregard of 
the laws, they endeavour to ſtrengthen them; 
when they proceed from their inſufficiency, 
they remedy the evil by additional provi- 
ſions (a). 

Nor do they proceed with leſs regularity 
and freedom, in regard to that important ob- 


(a) No popular Aſſembly ever enjoyed the privilege 
of ſtarting, canvaſſing, and propoſing new matter to 
ſuch a degree as the Engliſh Commons. In France, 
when their General Eftates were allowed to ſit, their 
remonſtrances were little regarded, and the particular 
Eſtates of the Provinces dare now hardly preſent any. 
In Sweden, the Power of propofing new ſubjects was 
lately lodged in an Aſſembly, called the Secret Commit- 
tee, compoſed of Nobles, and a few of the Clergy ; and 
is now poſſeſſed by the King. In Scotland, until the 
Union, all propoſitions laid before the Parliament, were 
made by the perſons called the Lords of the Articles, 
With regard to Ireland, all bills muft be prepared by 
the King in his Privy Council, and to be laid before 
2 


— 
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ject, ſubſidies. They are to be the ſole Judges 
of the quantity of them, as well as of the ways 
and means of raiſing them; and they need not 
come to any reſolution with regard to them, 
till they ſee the ſafety of the Subject com- 
pletely provided for, Ina word, the making 
of laws is not, in ſuch an arrangement of 
things, a gratuitous contract, in which the 
People are to take juſt what is given them, 
and as It is given them : —it is a contract in 


which they buy and ay, and in which they 
themſelves ſettle the different conditions, and 
furniſh the words to expreſs them. 

The Engliſh Parliament have given a ſtill 
greater extent to their advaniges on ſo im- 
portant a ſubject. They have not only 
ſecured to themſ-lves a right of propoſing 
laws and remedies, but they have alſo 


their Parliament by the Lord Lieutenant, for their aſ- 
ſent or diſſent: only they are allowed to diſcuſs, among 
them, what they call Heads of a bill, which the Lord 
Lieutenant is deſi red afterwards to tranſmit to the King, 
who ſelects out of them what clauſes he thinks proper, 
or ſets the whole aſide; and is not expected to give, at 
any time, any preciſe anſwer ro them. And in repub- 
lican Governments, Magiſtrates never are at reſt till 
they have intirely ſecured to themſelves the important 
privilege of propc/ing ; nor does this follow merely from 
their ambition; it is alſo a conſequence of the ſituation 


they are in, from the principles of that mode of Govern- 
ment. 
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prevailed on the Executive power to renounce 
all claim to do the ſame. Ir is even a con- 
ſtant rule, that ncither the King, nor his Privy 
Council, can make any amendments to the 
bills preferred by the two Houſes; but the 
King is merely to accep* or reject them: a pro- 
viſion this, which, if we pay a little attention 
to the ſubject, we ſhall find to have been alſo 
neceſſary for completely ſecuring the freedom 
and regularity of their deliberations (a). 

I indeed confeſs that it ſeems very natural, 
in the modelling of a State, to intruſt this 
very important office of framing laws, to 
thoſe perſons who may be ſuppoled to have 
before acquired experience and wiſdom in the 


(a) The King indeed at times ſends meſſages to either 
Houſe ; and nobody, I think, can wiſh that no means 
of intercourſe ſhould exiſt between him and his Parlia- 
ment: but theſe meſſages are always expreſſed in very 
general words; they are only made to deſire the Houſe 
to take certain ſubjects into their conſideration ; no 
particular articles or clauſes are expreſſed; the Com- 
mons are not to declare, at any ſettled time, any ſo- 
lemn acceptation or rejection of the propoſition made 
by the King; and, in ſhort, the Houſe follows the 
{ame mode of proceeding, with reſpe to ſuch meſſages, 
as they uſually do with regard to petitions preſented by 
private individuals. Some Member makes a motion 
upon the ſubject expreſſed in the King's meſſage; a bill 
:s framed in the uſual way ; it may be dropt at every 
ſtage of it; and it is never the propoſal of the Crown, 
but the motions of ſome of their own Members, which 
the Houſe diſcuſs, and finally accept or reject, 
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management of public affairs. But events 
have unfortunately demonſtrated, that public 
employments and power 1mprove the under- 
| ſtanding of Men in a leſs degree than they 
pervert their views ; and it has been found 
in the iſſue, that the effect of a regulation 
which, at firſt fight, ſeems ſo perfectly con- 
ſonant with prudence, is to confine the 
People to a mere paſhve and defenſive 
ſhare in Legiſlation, and to deliver them up 
to the continual enterpriſes of thoſe who, at 
the ſame time that they are under the greateſt 
temptations to deceive them, poſleſs the moſt 
powerful means of effecting it. 

If we caſt our eyes on the Hiſtory of the 
ancient Governments, in thoſe times when 
the perſons entruſted with the Executive power 
were ſtill in a ſtate of dependance on the 
Legiſlature, and conſequently frequently obli- 
ged to have recourſe to it, we ſhall ſee al- 
moſt continual inſtances of ſelfiſh and inſi- 
dious laws propoſed by them to the Aﬀem- 
blies of the people. 

And thoſe Men in whoſe wiſdom the law 
had at firſt placed ſo much confidence, be- 
came, in the iſſue, ſo loſt to all ſenſe of 
ſhame and duty, that when arguments were 
found to be no longer ſufficient, they had 
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recourſe to force; the legiſlative Aſſemblies 
became ſo many fields of battle, and their 
power, a real calamity. 

I know very well, however, that there are 
other important circumſtances befides thoſe 
I have juſt mentioned, which would prevent 
diſorders of this kind from taking place in 
England. (a) But, on the other hand, let us 
call to mind, that the perſon who, in England, 
is inveſted with the Executive authority, 
unites in himſelf the whole public power and 
majeſty. Let us repreſent to ourſelves the 
great and ſole Magiſtrate of the Nation, 
preſſing the acceptance of thoſe laws which 
he had propoſed, with a vehemence ſuited 
to the uſual importance of his defigns, 
with the warmth of Monarchical pride, which 
muſt meet with no refuſal, and exerting for 
that purpoſe all his immenſe reſources. 

It was therefore a matter of indiſpenſable 
neceſſity, that things ſhould be ſettled in Eng- 
land in the manner that they are. As the 
moving ſprings of the Executive power are, 
in the hands of the King, a kind of ſacred 


(a) 1 particularly mean here, the circumſtance of the 
People having intirely delegated their power to their Repre- 
ſentatives : the conſequences of which Inſtitation will be 


diſcuſſed in the next Chapter. 
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depofitum, ſo are thoſe of the Legiſlative 
power, in the hands of the two Houſes. The 
King muſt abſtain from touching them, in 
the ſame manner as all the ſubjects of the 
kingdom are bound religiouſly to ſubmit to 
his prerogatives. When he fits in Parlia- 
ment, he has left, we may ſay, his execu- 
tive power without doors, and can only aſ- 
fent or diſſent. If the Crown had been al- 


lowed. to take an active part in the buſineſs 


of making laws, it would ſoon have ren- 
dered uſeleſs the other branches of the 


Legiſlature. 
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In which an Inquiry is made, Whether it 
would be an Advantage to public Liberty 


that the Laws ſhould be enacted by the 
Votes of the People at large. | 


UT it will be ſaid, whatever may be 
the wiſdom of the Engliſh Laws, how 
great ſoever their precautions may be with 


regard to the ſafety of the individual, the 


People, as they do not expreſsly enact them, 

cannot be looked upon as a free People. The 

Author of the Social Contract carries this opi- 
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nion even farther: he ſays, that, “though 
ce the people of England think they are free, 
« they are much miſtaken; they are ſo only 
during the election of Members for Par- 
c liament: ſo ſoon as theſe are elected, the 
« People are ſlaves they are nothing.” (a) 

Before I anſwer this objection, I ſhall ob- 
ſerve that the word Liberty is one of thoſe 
which have been moſt miſunderſtood or miſ- 
applied. | 

Thus, at Rome, where that claſs of Citi- 
Zens who were really the Maſters of the 
State, were ſenſible that a lawful regular au- 
thority, once truſted to a fingle Ruler, would 
put an end to their tyranny, they taught the 
People to believe, that, provided thoſe who 
exerciſed a military power over them, and 
overwhelmed them with inſults and miſery, 
went by the names of Conſules, Dictalores, 
Patricii, Nobiles, in a word, by any other ap- 
pellation than the horrid one of Rex, they 
were free, and that ſuch a valuable fituati- 
on muſt be preſerved at the price of every 
calamity. 

In the ſame manner, certain Writers of the 
preſent age, mifled by their inconfiderate 
admiration of the Governments of ancient 


(a) See M. Rouſſeau's Social Contract, chap xv, 
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times, and, perhaps alſo by a deſire of preſent- 
ing lively contraſts to what they call the dege- 
nerate manners of our modern times, have 
cried up the governments of Sparta and Rome, 
as the only ones fit for us to imitate. In 
their opinions, the only proper employment 
of a free Citizen, is, to be either inceſſantly aſ- 
ſembled in the forum, or preparing for uar.— Be- 
ing valiant, inured to hardſhips, inflamed with an 
ardent love of one's Country, which 1s, after all, 
nothing more than an ardent defire of injur- 
ing all Mankind for the fake of the Society 
of which we are Members, and with an ardent 
love of glory, which is likewiſe nothing more 
than an ardent deſire of committing ſlaughter 
in order to make afterwards a boaſt of it, 
have appeared to theſe Writers to be the only 
ſocial qualifications worthy of our eſteem, and 
of the encouragement of law-givers. (a) And 
while, in order to ſupport ſuch opinions, they 
have uſed a profuſion of exaggerated expreſ- 
ſions without any diſtinct meaning, and per- 
petually repeated, but without defining them, 
the words daftardlins/s, corruption, greatneſs of 


(a) I have uſed the above expreſſions in the ſame ſenſe in 
which they were uſed in the ancient Commonwealths, and 
they (till are by moſt of the Writers who defcribe then 
Governments, 

93 
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foul, and virtue, they have never once thought 

of telling us the only thing that was worth 
our knowing, which is, whether Men were 
happy under thoſe Governments which they 
ſo much exhorted us to imitate. 

And while they thus miſapprehended the 
only rational deſign of civil ſocieties, they 
miſtook no leſs the true end of the particular 
inſtitutions by which they were to be regu- 
lated. They were ſatisfied when they ſaw 
the few who really governed every thing in 
the State, at times perform the illuſory cere- 
mony of aflembling the body of the People, 
that they might appear to conſult them : and 
the mere giving of votes, under any diſad- 
vantage in the manner of giving them, and 
how much ſoever the law might be after- 
wards neglected that was thus pretended to 
have been made in common, has appeared to 
them to be Liberty. 

But thoſe Writers are in the right : a 
Man who contributes by his vote to the 
paſting of a law, has himſelf made the law; 
in obeying it, he obeys himſelf; he there- 
fore is free. A play on words, and no- 
thing more. The individual who has voted 
in a popular legiſlative Aſſembly, has not 
made the law that has paſfed in it; he has 
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only contributed, or ſeemed to contribute 

towards enacting it, for his thouſandth, or even 

ten thouſandth, ſhare : he has had no oppor- 

tunity of making his objections to the pro- 
poſed law, or of canvaſſing it, or of propoſ- 

ing reſtrictions to it, and he has only been 

allowed to expreſs his aſſent or diſſent. When 
a law paſſes agreeably to his vote, it is 

not as a conſequence of this his vote that 
his will happens to take place; it is becauſe 
a number of other Men have accidentally 
thrown themſelves on the ſame fide with 
him : —when a law contrary to his intentions 
is enacted, he muſt nevertheleſs ſubmit 
to it. 

This is not all; for though we ſhould 
ſuppoſe, that to give a vote is the eſſential 
conſtituent of liberty, yet ſuch liberty could 
only be ſaid to laſt for a ſingle moment, after ] 
which it becomes neccilary to truſt intirely to 1 
the diſcretion of other perſons, that is, ac- 4 
cording to this doctrine, to be no longer free. 4 
It becomes neceilary, for inſtance, for the 
Citizen who has given his vote, to rely on the 
honeſty of thoſe who collect the ſuffrages ; 
and more than once have falſe declarations 
been made of them. 


The Citizen mult alſo truſt to other per- 
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ſons for the execution of thoſe things which 
have been reſolved upon in common: and 
when the Aſſembly ſhall have ſeparated, and 
he ſhall find himſelf alone, in the preſence 
of the Men who are inveſted with the pu- 
blic power, of the Conſuls, for inſtance, or 
of the Dictator, he will haye but little ſecu- 
rity for the continuance of his liberty, if he 
has only that of having contributed by his 
ſuffrage towards enacting a law which they 
are determined to neglect, 
What then is Liberty? Liberty, I would 
anſwer, ſo far as it is poſſible for it to exiſt 
in a Society of Beings whoſe intereſts are 
almoſt. perpetually oppoſed to each other, 
confiſts in this, that, every Man, while he re- 
ſpects the perſons of others, and allows them 
quietly to enjcy the produce of their induſtry, 
| be certain himſelf likewiſe to enjoy the pro- 
duce of his own induſtry, and that his per- 
ſm be alſo ſecure. But to contribute by 
one's ſuffrage to procure theſe advantages 
to the Community,—to have a ſhare in eſta- 
bliſhing that order, that general arrangement 
of things, by means of which an indivi- 
dual, loſt as it were in the croud, is effectual- 
ly protected, to lay down the rules to be ob- 
ſerved by thoſe who, being inveſted with a 
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confiderable power, are charged with the de- 


ſhould never tranſgreſs them, — theſe are 
functions, are acts, of Government, but not 
conſtituent parts of Liberty. 

To expreſs the whole in two words : to 
concur by one's ſuffrage in enacting laws, is 
to enjoy a ſhare, whatever it may be, of Power: 
to live in a ſtate where the laws are equal 
for all, and ſure to be executed, (whatever 
may be the means by which theſe advantages 
are attained) is to be free. 

Be it ſo; we grant that to give one's ſuf- 
frage is not liberty itſelf, but only a means 
of procuring it, and a means which may de- 
generate into mere form; we grant alſo, that 
it is poſſible that other expedients might be 
found for that purpoſe, and that, for a Man 
to decide that a State with whoſe Government 
and interior adminiſtration he 1s unacquaint- 
ed, is a State in which the People are flaves, 
are not bing, merely becauſe the Comitia of an- 
cient Rome are no longer to be met with 
in it, is a ſomewhat precipitate deciſion. 


berty would be much more compleat, if the 
People at large were expreſsly called upon to 
give their opinion concerning the particular 


fence of individuals, and provide that they 


But ſtill we muſt continue to think that li- 
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proviſions by which it is to be ſecured, and 
that the Engliſh laws, for inſtance, if they 
were made by the ſuffrages of all, would be 
wiſer, more equitable, and above all, more 
likely to be executed. To this objection, 
which 1s certainly ſpecious, I ſhall endeavour 
to give an anſwer. 

If, in the firſt formation of a civil Society, 
the only care to be taken was that of eſta- 
bliſhing, once for all, the ſeveral duties which 
every individual owes to others, and to the 
State, —if thoſe who are intruſted with the 
care of procuring the performance of theſe 
duties, had neither any ambition, nor any 
other private paſſions, which ſuch employ- 
ment might put-in motion, and furniſh the 
means of gratifying, in a word, if looking 
upon their function as a mere taſk of duty, 
they never were tempted to deviate from the 
intentions of thoſe who had appointed them, 
I confeſs that in ſuch a caſe, there might be 
no inconvenience in allowing every indivi- 
dual to have a ſhare in the government of 
the commui:ity of which he is a member; or 
rather, I ought to ſay, in ſuch a Society, and 
among ſuch Beings, there would be no occa- 
non for any Government. 

But experience teaches us that many more 
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precautions, indeed, are neceflary to oblige 
Men to be juſt towards each other : nay, the 
very firſt expedients that may be expected to 
conduce to ſuch an end, ſupply the moſt 
fruitful ſource of the evils which are propoſed 
to be prevented. Thoſe laws which were 
intended to be equal for all, are ſoon warped 
to the private convenience of thoſe who have 
been made the adminiſtrators of them: —in- 
ſtituted at firſt for the protection of all, they 
ſoon are made only to defend the uſurpations 
of a few; and as the People continue to re- 
ſpe& them, while thoſe to whoſe guardian- 
ſhip they were intruſted make little account 
of them, they at length have no other effe& 
than that of ſupplying the wantof real ſtrength 
in thoſe few who have contrived to place 
themſelves at the head of the community, 
and of rendering regular and free from danger 
the tyranny of the ſmaller number over the 
greater. | 

To remedy, therefore, evils which thus 
have a tendency to reſult from the very na- 
ture of things,—to oblige thoſe who are in a 
manner Maſters of the- law, to conform 
themſelves to it,. to render ineffectual the ſi- 
lent, powerful, and ever active conſpiracy 
of thoſe who govern, requires a degree of 
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knowledge, and a ſpirit of perſeverance, 
which are not to be expected from the multi- 
tude. 

The greater part of thoſe who compoſe 
this multitude, taken up with the care of pro- 
viding for their ſubſiſtence, have neither ſuf- 
ficient leiſure, nor even, in conſequence of 
their more imperfect education, the degree 
of information requifite for functions of this 
kind. Nature, beſides, who is ſparing ot 
her gifts, has beſtowed upon only a few Men 
an underſtanding capable of the complicated 
reſearches of Legiſlation ; and, as a fick Man 
truſts to his Phyſician, a Client to his Lawyer, 
ſo the greater number of the Citizens muſt 
truſt to thoſe who have more abilities than 
themſelves for the execution of things which, 
at the ſame time that they ſo materially 
concern them, require ſo many qualifications 
to perform them with any degree of ſuffi- 
CIENCY. O 

To theſe confiderations, of themſelves ſo 
material, another muſt be added, which is, 
it poſſible, of ſtill greater weight. This is, that 
the multitude, in conſequence of their very 
being a multitude, are incapable of coming 
to any mature reſolution. 


Tboſe who compoſe a popular Aſſembly, 
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are not actuated, in the courſe of their deli- 
berations, by any clear and preciſe view of 
any preſent or perſonal intereſt. As they ſee 
themſelves loſt, as it were, in the croud of 
thoſe who are called upon toexerciſe the ſame 
function with themſelves,—as they know that 
their particular votes will make no change in 
the public reſolution, and that, to whatever 
fide they may incline, the general reſult will 
nevertheleſs be the ſame, they do not under- j 
take to ' inquire how far the things propoſed 
to them agree with the whole of the laws j 
already in being, or with the preſent circum- 
ſtances of the State, becauſe Men will not 
enter upon a laborious taſk, when they know 
that it will not anſwer any purpoſe, j 
It is, however, with diſpoſitions of this 
kind, and each relying on all, that the Af- | 
ſembly of the People meets. But as, very | 
few among them have previouſly conſidered 
the ſubjects on which they are called to de- 
termine, very few carry along with them any 
opinion or inclination, or at leaſt any in- 9 
clination of their own, and to which they 1 
are reſolved to adhere. As however it is ne- 
ceſſary at laſt to come to ſome reſolution, | 9 
the major part of them are determined by 
reaſons which they would bluſh to pay any i 
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regard to, on much leſs ſerious occaſions, 


An unuſual fight, a change of the ordinary 
Place of the Aſſembly, a ſudden diſturbance, 


a rumour, are, amidft the general want of a 
ſpirit of deciſion, the ſufficiens ratio of the de- 
termination of the greateſt part; (a) and 
from this aſſemblage of ſeparate wills thus 
formed haſtily and without reflection, a gene- 
ral will reſults, which is alſo void of re- 
flection. 

If, amidſt theſe diabrintoges ,the Aſſembly 
were left to themſelves, and no body had an 


intereſt to lead them into error, the evil, 


though very great, would not however be 
extreme, becauſe ſuch an aſſembly never 
being called but to determine upon an afhr- 
mative or a negative, that is, never having 
but two caſes to chooſe between, there 
would be an equal chance for their choo- 
ſing either; and it might be hoped that 
at every other turn they would take the 
Tight fide. 


But the combination of thoſe who ſhare 


(4) Every one knows of how much importance it was in 
the Roman commonwealth to aſſemble the People, rather in 
one place than another. In order to change intirely the na- 
ture of their reſolutions, it was often ſufficient to hide from 


them, or let them ſee, the Capitol. 


* 
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either in the exerciſe of the public Power, 
or in its advantages, do not allow themſelves 
to fit down in inaction. They wake, while 
the People ſleep. Intirely taken up with the 
thoughts of their own power, they live but 
to increaſe it. Deeply verſed in the manage- 
ment of public buſineſs, they ſee at once all 
the poſſible conſequences of meaſures. And 
as they have the excluſive dire&tion of the 
ſprings of Government, they give riſe, at 
their pleaſure, to every incident that may 
influence the minds of a multitude who are 
not on their guard, and who wait for ſome 
event or other that may finally determine 
them. | 

It is they who convene the Aſſembly, and 
diſſolve it ; it 1s they who offer propoſitions 
to it, and harangue. Ever active in turn- 
ing to their advantage every circumſtance 
'that happens, they equally avail themſelves 
of the tractableneſs of the People during pu- 
blic calamities, and its heedleſſneſs in times 
of proſperity. When things take a diffe- 
rent turn from what they expected, they 
diſmiſs tne Aſſembly. By preſenting to it 
many propoſitions at once, and which are to 
be voted upon in the lump, they hide what 
is deſtined to promote their private views, 
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or give a colour to it by joining it with 
things which they know will take hold of 
the minds of the People. (a) By preſenting 
in their ſpeeches, arguments and facts which 
Men have no time to examine, they lead 
the People into groſs, and yet decifive errors; 
and the common-placesof rhetoric, ſupported 
by their perſonal influence, ever enable them 
to draw to their fide the majority of votes. 
On the other hand, the few, (for there 
are after all ſome) who, having meditated 
on the propoſed queſtion, ſee the conſequen- 
ces of the decifive ſtep which is juſt going to 
be taken, being loſt in the croud, cannot 
make their feeble voices to be heard in the 
midſt of the univerſal noiſe and confuſion. 
They have it no more in their power to ſtop 
the general motion, than a Man in the midſt 
of an army on a march, has it in his power 
to avoid marching. In the mean time, the 


(a) It was thus the Senate, at Rome, attributed to itſelf 
the power of laying taxes. They promiſed in the time of 
the war ayainſt the Veientes, to give a pay to ſuch Cittzens 
as would inliſt; and to that end they eftabliſhed a tribute. 
The people ſolely taken up with the idea of not going to 
war at their own expence, were tranſported with ſo muck 
joy, that they crouded at the door of the Senate, laying hold 
of the hands of the Senators, called them their Fathers. —Nrþ:/ 
unguam acceptum & plebe tanto gauditor aditur : concurſum itague 
curiam eſſe, prebenſataſque exeuntium manus, Patres were 
appellatos, Sc. See Tit. Liv. L. iv. 
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People are giving their ſuffrages; a majority 
appears in favour of the propoſal ; it is finally 
proclaimed as the general will of all; and it is 
at bottom nothing more than the effect of the 
artifices of a few deſigning Men who are exult- 


ing among themſelves. (a) 


(a) I might confirm all theſe things by numberleſs inſtan · 
ces from ancient Hiſtory ;z but, if I am may be allowed, in 
this caſe, to draw examples from my own Country, & cele- 
brare domeſtica facta, I ſhall relate facts which will be no leſs 
to the purpoſe. In Geneva, in the year 170%, a law was 
enacted, that 4 General Aſſembly of the People ſhould be held 
every five years, to treat of the affairs of the Republic ; but 
the Magiſtrates, who dreaded theſe Aſſemblies, ſoon obtained 
from the Citizens themſelves the repeal of the law; and 
the firſt reſolution of the People, in the fiiſt of theſe periodi- 
cal Aſſemblies (in the year t712) was to aboliſh them for 
ever. The profound ſecrecy with which the Magittrates pre- 
pared their propoſal to the Citizens on that ſubject, and the 
ſudden manner in which the latter, when aſſembled, were 
acquainted with it, and made to give their votes upon it, have 
indeed accounted but imperfeRly for this ſtrange determination 
of the People: and the conſternation which ſeized the whole 


Aſſembly when the reſult of the ſuffrages was proclaimed, has 


confirmed many in the opinion, that ſome unfair means had 
been uſed. The whole tranſaction has been kept ſecret to 
this day; but the common opinion on this ſubje&, which has 
adopted by M. Rouſſeau in his Lettres de la Montagne, is this x 
the Magiſtrates, it is ſaid, had privately inſtructed the Secre- 
taries in whoſe ears the Citizens were to whiſper their ſuf- 
frages : when a Citizen ſaid, approbation, he was underſtood 
to approve the propoſal of the Magiſtrates ; when he ſaid, 
rejection, he was underſtood to reject the periodical Aſſemblies; 
In the year 2738, the Citizens enacted at once into laws a 
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In a word, thoſe who are acquainted with 
RepublicanGovernments, andingeneral, who 
know the manner in which affairs are tranſ- 

acted in numerous Aſſemblies, will not ſcru- 
ple to affirm, that the few who are united 
together, who take an active part in public 
affairs, and whoſe ſtation makes them con- 
ſpicuous, have ſuch an advantage over the 

many who turn their eyes towards them, and 

| are without union among themſelves, that, 
| even with a middling degree of ſkill, they 


ſmall Code of forty-four Articles, by one fingle line of which 
they bound themſelves for ever to elect the four Syrdics (the 
Chiefs of the Council of the twenty-five) in the ſame Coun- 
cil, whereas they were before free in their choice. They at 
that time ſuffered alſe the word approved to be ſlipped into 
the law mentioned in the Note (a) p.18 5, which was tranſcrib- 
ed from a former Code; the conſequence of which was to 
render the Magiſtrates abſolute maſters of the Legiſlature. 
The Citizens had thus been ſucceſſively ripped of all their 
political rights, and had little more left to them than the 
pleaſure of being called a Sovereign Afembly, when they met 
(which idea, it mu& be confeſſed, preferved among them a 
ſpirit of refiftance which it would have been dangerous for 
the Magiſtrates to provoke too far) and the power of at leaſt 
refufing to ele& the four Syndics. Upon this privilege the Ci- 
tizens have, a few years ago, made their laſt ſtand: and a 
fingular conjunction of circumftances having happened at the 
ſame time, to raiſe and preſerve among them, during three 
years, an uncommon ſpirit of union and perſeyerance, they 
have in the iſſue ſucceeded in a great meaſure to repair the 
injuries which;they had been made to do to themſelves, to: 
theſe laſt two kundred years and more. 
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tan at all times direct, at their pleaſure, 
the general reſolutions — that, as a conſe- 
quence of the very nature of things, there 


is no propoſal, however abſurd, to which 1:6 
a numerous aſſembly of Men may not, at TH 
one time or other, be brought to aſſent; and ö | i 
that laws would be wiſer, and more likely to 1 
procure the advantage of all, if they were to = 


'be made by drawing of lots, or caſting dice, 
than by the ſuffrages of a multitude, 


” 2 —— 
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CHAPTER VI. Il 
Advantages that accrue to the People from ap- > 
pointing Repreſentatives. q | 

OW then ſhall the People remedy the 1 

1 diſadvantages that neceſſarily attend l 
their ſituation ? How ſhall they reſiſt the | | 
phalanx of thoſe who have engroſſed to them- 1 


ſelves all the honours, dignities, and power, 
in the State? 

It will be by employing for their defence 
the ſame means by which their adverſaries 
carry ontheir attacks. It will be by uſing the 
ſame weapons as they do, the ſame order, the 
ſame kind of diſcipline. 


They are 2 Gmail number, and conſequently 
P 2 
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eaſily united; a ſmall number muſt therefore 
be oppoſed to them, that a like union may 
alſo be obtained. It is becauſe they are 2 
ſmall number, that they can deliberate on every 
occurrence, and never come to any reſolu- 
tions but ſuch as are maturely weighed— 
it is becauſe they are few that they can have 
forms which continually ſerve them for ge- 
neral ſtandards to reſort to, approved maxims 
to which they invariably adhere, and plans 
which they never loſe ſight of. Here there- 
fore, I repeat it, oppoſe to them a ſmall 
number, and you will obtain the like ad- 
vantages. 
Befides, thoſe who govern, as a farther con- 
ſequence of their being few, have a more 
conſiderable ſhare, conſequently feel a deeper 
concern in the ſucceſs, whatever it may be, 
| of their enterprizes. As they uſually profeſs 
| a contempt for their adverſaries, and are at 
all times acting an offenſive part againſt them, 
they impoſe on themſelves an obligation of 
conquering. They, in ſhort, who are all 
alive from the moſt powerful incentives, and 
aim at gaining new advantages, have to do 
with a multitude, who, wanting only to pre- 
ſerve what they already poſſeſs, are unavoid- 
ably liable to long intervals of inactivity and 
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Iten But the People, by appointing 
Repreſentatives, immediately gain to their 


cauſe that advantageous activity which they 


_ before ſtood in need of to put them on a 
par with their adverſaries ; ; and thoſe paſſions 
become excited in their defenders, by which 
they themſelves cannot poſſibly be actuated. 
Excluſively charged with the care of pub- 


lic liberty, the Repreſentatives of the Peo- 


ple will be animated by a ſenſe of the great- 
" neſs of the concerns with which they are 
intruſted. Diſtinguiſhed from the bulk of the 
Nation, and forming among themſelves a ſe- 
parate Aſſembly, they will aſſert the rights of 
which they have been made the Guardians, 
with all that warmth which the eſprit de corps 
is uſed to jnſpire. (a) Placed on an clevated 
theatre, they will endeavour to render them- 
ſelves till more conſpicuous; and the art and 
ambitious activity of thoſe who govern, will 
now be encountered by the vivacity and per- 
ſeverance of opponents actuated by the love of 


glory. 
Laſtly, as the Repreſentatives of the People 


(a) If it had net been for an incentive of this kind, the 
Engliſh Commons would not have vindicated their right of 
taxation with ſo much vigilance as they have done, againſt 
all enterprizes, often perhaps involuntary, of the Lords, 
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will naturally be ſelected from among thoſe 
Citizens who are moſt favoured by fortune, 
and will have conſequently much to preſerve, 
they will, even in the midſt of quiet times, 
keep a watehful eye on the motions of Power. 
As the advantages they poſſeſs will naturally 
create a kind of rivalſhip between them and 
thoſe who govern, the jealouſy which they 
will conceive againſt the latter, will give them 
an exquiſite degree of ſenſibility on every 
increaſe of their authority, Like thoſe de- 
licate inſtruments which diſcover the opera- 
tions of Nature, while they are yet imper- 
ceptible to our ſenſes, they will warn the 
People of thoſe things which of themſelves 
they never ſee but when it is too late; and 
their greater proportional ſhare, whether of 
real riches, or of thoſe which he in the opi- 
nions of Men, will make them, if I may fo 
expreſs myſelf, the barometers that will diſ- 
cover, in its firſt beginning, every tendency 
to a change in the Conſtitution, (a) 


(a) All the above reaſoning eſſentially requires, that the 
Repreſentatives of the People ſhould be compleatly united in 
intereſt with the People. We fhall ſoon ſee that this union 
really obtains in the Engliſh Conflitution, and may be called 
the maſter-piece of it. 
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The Subjeck continued—The Advantages t hut 

accrue to the People from their appointing 
Repreſentatives, are very inconſiderable, un- 
. teſs they alſo intirely truſt their Legiſlative 
Autherity to them. 


H E obſervations made in the prece- 
ding Chapter are ſo obvious, that the 
People themſelves, in popular Governments, 
have always been ſenſible of the truth of 
them,and never thought it poſkbleto remedy, 
by themſelves alone, the difadvantages ne- 
ceſſarily attending their fituation. Whenever 
theoppreffions of their Magiſtrates have forced 
them to reſort to ſome uncommon exertion of 
their legal powers, they have immediately put 
themſelves under the direction of thoſe few 
Men who had been inſtrumental in inform- 
ing and encouraging them ; and when the 
nature of the circumſtances has required any 
degree of firmneſs and perſeverance in their 
conduct, they never have been able to attain 
the ends they propoſed to themſelves, but by 
means of the moſt implicit deference to thoſe 
Leaders whom they had thus appointed. 
P 4 
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But as theſe Leaders, thus haſtily choſen, 
are eaſily intimidated by the eontinual dif. 
play which is made before them of the terrors 
of Power, as that unlimited confidence which 
the People now repoſe in them, only takes 
place when public liberty is in the utmoſt 
danger, and cannot be kept up otherwiſe 
than by an extraordinary conjunction of cir- 
cumſtances, and in which thoſe who govern 
ſeldom ſuffer themſelves to be caught more 
than once, the People have conſtantly ſought 
to avail themſelves of the ſhort intervals of 
ſuperioricy which the chance of events had gi. 
ven them, for rendering durable thoſe advan- 
tages which they knew would, of themſelves, 
be but tranſitory, and for getting ſome perſons 
appointed, whoſe peculiar office it ſhould be to 
protect them, and whom the Conſtitution 
| ſhould thenceforwards recognize. It is thus 

that the People of Lacedzmon obtained their 
Eppbori, and that of Rome, their Tribunes. 
We grant this, will it be ſaid; but the 
Roman People never allowed their Tribunes 
to conclude any thing definitively ; they, on 

the contrary, reſerved to themſelves the right 
 pfratifying (a) any reſolutiens the latter ſhould 
take, But this, I anſwer,w as the very circum- 


( See Rouſſeau's Social Contract. 
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ſtance that rendered this inſtitution of Tri- 
bunes totally ineffectual in the event. The 
People thus wanting to interfere with their own 
opinions, in the reſolutions of thoſe on whom 
they had, in their wiſdom, determined intirely 
to rely, and endeavouring to ſettle with an 
hundred thouſand votes, things which would 
have been ſettled equally well by the votes of 
their adviſers, defeated in the iſſue every bene- 
ficial end of their former proviſions; and 
while they meant to preſerve an appearance 
of their ſovereignty, (a chimerical appearance, 
fince it was under the direction of others that 
they intended to vote) they fell back into 
all thoſe inconveniences which we have be- 
fore mentioned, 

The Senators, the Conſuls, the Dictators, 
and the other great Men in the Republic, 
whom the People were prudent enough to 
fear, and fimple enough to believe, continued 
ftill to mix with them, and play off their 
political artifices, They continued to make 
ſpeeches to them, (a) and ſtill availed them- 


fa) Valerius Maximus relates, that the Tribunes of the 
People having offered to propoſe ſome regulations ir. regard 
to the price of corn, in a time of great ſcarcity, Scipio Na- 
fica over ruled the Aſſembly merely by ſaying, ** Silence 
Romans; I know better than you what is expedient for 
# the Republic, Which words were no ſooner heard by 
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ſelves of their privilege of changing at their 
5 pleaſure the place and form of the public 
meetings. When they did not find it poſſible 
by ſuch means to direct the reſolutions of the 
Aſſemblies, they pretended that the omens were 
not favourable, and under this pretext, or o- 
thers of the ſame kind they diſſolved them. (a) 
And the Tribunes, when they had ſucceeded 
ſo far as to effect an union among themſelves, 
thus were obliged to ſubmit to the mortification 
of ſeeing thoſe projects which they had purſued 
with infinite labour, and even through the 
greateſt dangers, irrecoverably defeated by the 
moſt deſpicable artifices. 

When, at other times, they ſaw that a 
confederacy was carrying on with uncommon 
warmth againſt them, and deſpaired of ſuc- 


| | : 
| 5 the People, than they ſhewed by a ſilence full of vene- 
| | « ration, that they were more affected by his authority, chan 
hy « by the neceſſity of providing for their own ſubliltence,” — 
|} Tacete, queſo, Quirites, Plus enim ego quam vos quid rei - 
| | publice expediat intelligo. Bud voce auditd, omnes pleno de- 
| nerationis ſilentio, majorem ejus autoritatis quam alimentorum 
ſuorum curam egerum. 
(a) Nuid enim majus oft i de jure Augurum guærimus, 
ſays Tully, who himſelf was an Augur, and a Senator into 
the bargain, guam poſſe a ſummis imperiis & ſummis poteſia» 
tibus Comitiatus & Concilia, wel inflituta dimittere, vel ba- 
bita reſcindere ! Quid gravius, quam rem ſuſceptam dirimi, / 
unus Augur ALIUM (id eft, alium diem) dixerit /»-See, De 
Legib. Lib. II. rt. 
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ceeding by employing expedients of the 
above kind, or were afraid of diminiſhing 
their efficacy by a too frequent uſe of them, 
they betook themſelves, to other ſtratagems. 
They then confered on the Conſuls, by the 
means of a ſhort form of words for the oc- 
caſion, (a) an abſolute power over the lives 
of the Citizens, or even appointed a Dicta- 
tor. The People, at the fight of the State 
maſquerade which was diſplayed before them, 
were ſure to ſink into a ſtate of conſterna- 
tion; and the Tribunes, however clearly 
they might ſee through the artifice, alſo trem- 
bled in their turn, when they thus beheld 
themſelves left without defenders. (b) 

At other times, they brought falſe accuſa- 
tions againſt the Tribunes before the Aſſem- 
bly itſelf; or, by privately flandering them 
to the people, they totally deprived them of 


their confidence, It was through artifices of 


this kind that the People were. brought to. be- 
hold,without concern, the murder of Tiberius 


(a) Videat Conſul ne quid detrimenti Reſpublica capiat. 
The Tribunes of the People, ſays Livy, who 
was a great admirer of the Ariſtocratical power, „and the 
% People themſelves, durſt neither lift up their eyes, nor even 
« mutter, in the preſence of the Didtator.“ Nec adverts 
Difatori am vim, aut Tribuni plebis, aut ipſa Plebs, attollere 

oculos, aut hiſcere, audebant.—$ee Tit. Liv. L: vi. & 16. 
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Gracchus, the only Roman that was a real 
patriot, — the only one who truly loved 
the People. It was alſo in the ſame 
manner that Caius, who was not deterred 
by his brother's fate, from purſuing the ſame 
plan of conduct, was in the end ſo entirely 
forſaken by the people, that nobody could 
be found among them who would even lend 
him a horſe to fly from the fury of the No- 
bles; and he was at laſt compelled to lay 
violent hands upon himſelf, while he in- 
voked the wrath of the Gods on his incon- 
ſtant fellow-Citizens. 

At other times, they raiſed diviſions among 
the People. Formidable combinations mani- 
feſted themſelves, on a ſudden, at the eve of 
important tranſactions; and all moderate 
Men avoided attending Aſſemblies, where 


they ſaw that all was to be tumult and con- 


fuſion. 
In fine, that nothing might be wanting to 


the inſolence with which they treated the 


Aſſemblies of the People, they ſometimes 


falfified the declarations of the number of the 
votes; they even once went fo far as to carry 
off the urns into which the Citizens were to. 


throw their ſuffrages. (a) 


(a The reader with reſpect to all the above obſervgy 
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CHAPTER VIII. 


The Subject concluded. Effects that have reſulted, 


in the Engliſh Government, from the People's 


Power being compleatly delegated to their 


| Repreſentatives. 


UT when the People have intirely 
truſted their power to a moderate num- 
ber of perſons, affairs immediately take a 


far different turn, Thoſe who govern are 


from that moment obliged to leave off all 
thoſe ſtratagems which had hitherto enſured 


their ſucceſs. Inſtead of thoſe Aflemblies 


which they affected to deſpiſe, and were per- 
petually comparing to ſtorms, or to the cur- 
rent of the Exripus, (a) and in regard to 


tions, may ſee Plutarch's Lives, particularly the Lives of the 
two Graccbi. I mutt add, thar I have avoided drawing any 
inſtance from thoſe Aſſemblies in which one half of the peo- 
ple were made to arm themſelves againſt the other. I have 
here only alluded to thoſe times which immediately either 
preceded or followed the third Punic war, that is, of thoſe 
which are commonly called rhe 5, period of the Republic. 
ca) Tully makes no end of his ſimiles on this ſubject. 
Ruod enim fretum, quem Euripum, tot motus, tanias & tam 
varias habere putatis agitationes flutuum, quantas perturba- 
fiones & quantos aflus habet ratio Comitiorum ? See Orat. pro 
Murzna.—Concio, ſays he in another place, gue ex impe> 


ritiſimis conflat, Sc. De Amititia, 525. 
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which they, conſequently, thought themſel- 
ves at liberty to paſs over the rules of Juſtice, 
they now find that they have to deal with 
Men who are their equals in point of educa- 
tion and knowledge, and their inferiors only 
in point of rank and form. They, in conſe - 
quence, ſoon find it neceſſary to adopt quite 
different methods; and, above all, become very 
careful not to talk to them any more about 
the ſacred chickens, the white or black days, 
and the Sibylline books.—As they fee their 
new adverſaries expect to have a proper regard 
paid to them, that fingle circumſtance inſpires 
them with it :—as they ſee them act in a regu- 
lar manner, obſerve conſtant rules, in a word, 
proceed with form, they come to look upon 
them with reſpect, from the very ſame reaſon 

which makes them themſelves to be reverenced 
by the people. 

The Repreſentatives of the Pala, on the 
other hand, do not fail ſoon to procure for 
themſelves every advantage that may enable 
= them effectually to uſe the powers with which 
{| they have been intruſted, and to adopt every 
ol rule of proceeding that may make their reſolu- 
ll tions to be truly the reſult of reflection and de- 
liberation. Thus it was that the Repreſenta- 
tives of the Engliſh Nation, ſoon after their 
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liberty of appointing a Prefident :—ſoon after, 
they inſiſted upon their being conſulted on 


the laſt form of the Acts to which they had 
given riſe :—laſtly, they inſiſted on thence- 


forth framing them themſelves. 


In order to prevent any poffibility of ſurpriſe 


in the courſe of their proceedings, it is a ſet- 
tled rule with them, that every propoſition, or 


bill, muſt be read three times, at different 


prefixed days, before it can receive a final 


ſanction: and before each reading of the bill, 
as well as at its firſt introduction, an expreſs 


reſolution muſt be taken to continue it under 
conſideration. If the bill be rejected, in any 
one of thoſe ſeveral operations, it muſt be 
dropped, and cannotbe propoſed again — 
the ſame Seſſion. (a) 


Ca) It is moreover a ſettled rule in the Houſe of Com- 


mons, that no Member is to ſpeak more than once in the ſame 
day. When the number and nature of the clauſes of a Bill 
require that it ſhould be diſcuſſed in a freer manner, a Com- 
mittee is appointed for that purpoſe, who are to make their re- 
port afterwards to the Houſe, When the ſubjedt is of import- 
ance, this Committee is formed of the whole Houſe, which 
ſtill continues to fit in the ſame place, but in a leſs ſolemn 
manner, and under another Prefident, who is called the 
chairman of the Committee. In order to form the Rouſe again, 


firſt eſtabliſhment, became formed into a ſepa- 
rate Aſſembly; they afterwards obtained the 
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The Commons have been, above all, 
jealous of the freedom of ſpeech in their 
aſſembly. They have expreſly ſtipulated, as 
we have above mentioned, that none of their 
words or ſpeeches ſhould be queſtioned in any 
place out of theit Houſe. In fine, in order 
to keep their deliberations free from every 
kind of influence, they have not allowed 
their Prefident to give his vore, or even his 
opinion: they moreover have ſettled it as 2 
rule, not only that the King could not ſend 
to them any expreſs propoſals about laws, 
or other ſubje&s, but even that his name 
ſhould never be mentioned in the delibe- 
rations. (a) 

But the circumſtance which, of all others, 
conſtitutes the ſuperior excellence of a Go- 
vernment in which the People a& only 
through their Repreſentatives, that is, by 
means of an aſſembly formed of a moderate 
number of perſons, and in which every 
Member has it in his power to propoſe new 
ſabje&s, and to argue and canvaſs the queſ- 


the mace is replaced on the Table, and the Speaker goes a- 
gain into his chair. ; 

(a) If any perſon were to mention in his ſpeech, whit 
the King wi/hes ſhould be, would be glad to ſee, &c. he would 
de immediately called te order, for attempting to influence the 
debate. N 
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tions that ariſe, is that ſuch a Conſtitution 
is the only one that is capable of the immenſe 
advantage, and of which I do not know if 
1 have been able to cotivey an adequate idea 
to my readers when I mentioned it before, 
(a) I mean that of putting into the hands 
of the People the moving ſprings of the 
Legiſlative authority. 

In a Conftitution where the People at large 
exerciſe the function of enacting the Laws, 
as it is only to thoſe perſons upon whom the 
Citizens are accuſtomed to turn their eyes, 
that is, to the very Men who govern, that 
the Aſſembly have either time or inclination 
to liſten, they acquire, at length, as has con- 
ſtantly been the caſe in all Republics, the 
excluſive right of propoſing, if they pleaſe, 
when they pleaſe, in what manner they pleaſe. 
A prerogative this, of ſuch extent, that it 
would ſuffice to put an Aſſembly formed of 
Men of the greateſt parts, at the mercy of a 
few dunces, and renders compleatly illuſory 


the boaſted power of the People. Nay 


more, as this prerogative is thus placed in 
the very hands of the adverſaries of the Peo- 
ple, it forces the People to remain expoſed 


to their attacks, in a condition perpetually 


(a) dee Chap. iy. of this Book. 
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paſſive, and takes from them the only legal 
means by which they might effectually oppoſe 
their uſurpations. 

To expreſs the whole in a few words. A 
repreſentative Conſtitution places the remedy 
in the hands of thoſe who feel the diforder ; 
but a popular Conſtitution places the remedy 
in the hands of thoſe who cauſe it ; and it 
is neceſſarily productive, in the event, of the 
misfortune, of the political calamity, of truſt- 
ing the care and the means of repreſſing the 
invaſions of power, to the Men who have the 
enjoyment of power. 


121 —— — — 


K 1 


A farther Diſadvantage of Republican Go- 
vernments,—The People are neceſſarily betra yed 
by thoſe in whom they truſt. 


UT thoſe general aſſemblies of a Peo- 
ple who were made to determine upon 
things which they neither underſtood nor exa- 
mined,—that general confuſion in which the 
Ambitious could at all times hide their arti- 
fices, and carry on their ſchemes with ſafety, 
were not the only evils attending the ancient 
Commonwealths. There was a more ſecret 


defect, and a defect that ſtruck immediately 
at the very vitals of it, inherent in that kind 
of Government. 

It was impoſſible for the People ever to 
have faithful defenders. Neither thoſe whom 
they had exprefily choſen, nor thoſe whom 
ſome perſonal advantages enabled to govern 
the Aſſemblies, (for the only uſe, I muſt 
repeat it, which the People ever make of 
their power, is to give it away, or allow it 
to be taken from them) could poſſibly be 
united to them by any common feeling of 
the ſame concerns. As their influence put 
them, in a great meaſure, upon a level with 
thoſe who were inveſted with the executive 
power, they cared little to reſtrain oppreſſions 
out of the reach of which they ſaw themſel- 
yes placed, Nay, they feared they ſhould 
thereby leſſen a power which they knew was 
one day to be their own; if they had not even 
already an actual ſhare in it. (a) 

Thus, at Rome, the only end which the 
Tribunes ever purſued with any degree of 


(a) How could it be expected, that Men who entertained 
views of being Prætors, would endeavour to reſtrain the 
power of the Prætors, — that Men who aimed at being one 
day Conſuls, would wiſh to limit the power of the Con- 
ſuls,—that Men whom their intereſt with the People made 
ſure of getting into the Senate, would ſerioufly exdeavour 
to confine the authority of the Senate? Q 
2 
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fincerity and perſeveranee, was to procure to 
the People, that is, to themſelves, an admiſ- 
ſion to all the different dignities in the Re- 
public. After having obtained a law for 
admitting the Plebeians to the Conſulſhip, 
they procured for them the liberty of inter- 
marrying with the Patricians. They after- 
wards got them admitted to the Di&tator- 
ſhip, to the office of military Tribune, to the 
Cenſorſhip: in a word, the only uſe they 
made of the power of the People, was to in- 
creaſe prerogatives which they called the pre- 
rogatives of all, but which they and their 
friends alone, were ever likely to enjoy. 
But we do not find that they ever em- 
ployed the power of the People in things 
really beneficial to the People. We do not 
find, that they ever ſet bounds to the terrible 
power of its Magiſtrates, that they ever re- 
preſſed that claſs of Citizens who Knew how 
to make their crimes paſs uncenſured, in a 
word, that they ever endeavoured, on the one 
hand, to regulate, and on the other, to 
ſtrengthen, the judicial power ; precautions 
theſe, without which men might ſtruggle to 
the end of time, and never attain true li- 
berty. (a) 
(a) Without ſuch precautions, laws muſt always be, as 


Mr. Pope expreſſes it, a 
46 Still for the ſtrong too weak, the weak too ſtrong. 
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And indeed the judicial power, that ſure 
criterion of the goodneſs of a Government, 
was always, at Rome, a mere inftrument of 
tyranny. The Conſuls were, at all times 
inveſted with an abſolute power over the hves 
of the Citizens. The Dictators poſſeſſed the 
ſame right: ſo did the Prætors, the Tribunes 
of the People, the judicial Commiſſioners 
named by the Senate, and ſo, of conſequence, 
did the Senate itſelf ; and the fact of the 
three hundred and ſeventy deſerters whom 
it commanded to be thrown down, at one 
time, as Livy relates, from theTarpeian rock, 
ſufficiently ſhews that it well knew how to 
exert its power upon occaſion. 

It even may be ſaid, that, at Rome, the 
power of life and death, or rather the right 
of killing, was annexed to every kind of 
authority whatever, even to that which reſults 
from mere influence, or wealth ; and the only 
conſequence of the murder of the Gracchi, 
which was accompanied by the ſlaughter of 
three hundred, and afterwards of four thou- 
ſand unarmed Citizens, whom the Nobles 
knocked on the head, was to engage the Senate 
to erect a Temple to Concord. The Lex Por- 
cia de tergo civium, which has been ſo much 
celebrated, was attended with no other effect 
but that of more compleatly ſecuring againſt 
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the danger of a retaliation, ſuch Conſuls, 
Prætors, Quæſtors, &c, as, like Verres, 
cauſed the inferior Citizens of Rome to be 
ſcourged with rods, and put to death upon 
croſſes, through mere caprice and cruel- 
ty. (a) 

In fine, nothing can more compleatly ſhew 
to what degree the Tribunes had forſaken 
the intereſts of the People, whom they were 
appointed to defend, than that they had al- 
lowed the Senate to inveſt itſelf with the power 
of taxation: they even ſuffered it to aſſume 
to itſelf the power, not only of diſpen- 


fing with the laws, but alſo of abrogating 
them. (a) 


(a) If we turn our eyes to Lacedzmon, we ſhall ſee, 
from ſeveral inſtances of the juftice of the Ephori, that 
matters were little better ordered theres And in Athens 
itſelf, which is the only one of the ancient Common- 
wealths in which the people ſeem to have enjoyed any de- 
gree of real liberty, we ſee the Magiſtrates proceed nearly 
in the ſame manner as they now do among the Turks ; and 
I think no other proof needs be given of this than the ſtory 
of the Barber in the Pirzus, who having ſpread about 
the Town the news of the overthrow of the Athenians in 
Sicily, which he had heard from a ſtranger who had ſtop- 
- ped at his ſhop, was put to the torture, by the command 

ol the Archons, becauſe he could not tell the name of his 
author.—See Plut. Life of Nicias. 
(a There are frequent inſtances of the Confuls taking 
away from theCapitol the tables of the Jaws paſſed under thei; 
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In a word, as a neceſſary conſequence of 
the communicability of power, a circumſtance 
eſſentially inherent in the republican form of 
government, it is impoſhble for it ever 
to be reſtrained within certain rules. Thoſe 
who are in a condition to controul it, from 
that very circumſtance, become its defend- 
ers. Though they may have riſen, as we 
may ſuppoſe, from the humbleſt ſtations, and 


ſuch as ſeemed totally to preclude them from 


all ambitious views, they have no ſooner reach- 
ed a certain degree of eminence, than they 
begin to aim higher. Their endeavours had 
at firſt no other object, as they profeſled, 
and perhaps with ſincerity, than to ſee the 
laws impartially executed : their only view 
at preſent is to ſet themſelves above them; 


and ſeeing themſelves raiſed to the level of a 


claſs of Men who poſſeſs all the power, and 


predeceſſors. Nor was this, as we might at firſt be tempted 
to believe, an act ef violence which ſucceſs alone could 
juſtify ; it was a conſequence of the acknowledged power 
enjoyed by the Senate, cujus erat graviſimum judicium de 
jure l:gum, as we may fee in ſeveral places in Tully, 
Nay, the Augurs themſelves, as Tully informs us, enjoyed 
that privilege. ** If laws have not been laid before the 
« people, in the legal form, they (the Augurs) may ſup- 
« preſs them; as was done with reſpe& to the Lex Tetia 
e by the decree of the College, and to the leges Livia, 
ee by the advice of Philip, who was Conſul and Augur," 
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enjoy all the advantages, in the State, they 
make haſte to aſſociate themſelves to them. (a) 

Perſonal power and independence on the 
laws, being, in ſuch States, the immediate 
conſequence of the favour of the People, they 
are under an unavoidable neceſſity of being 
betrayed. Corrupting, asit were, every thing 
they touch, they cannot ſhow a preference to 
a Man, but they thereby attack his virtue; 
they cannot raiſe him, without immedi— 
ately lofing him, and weakening their own 
cauſe ; nay, they inſpire him with views 


Legem, , non jure rogata f, tollere paſſunt; ut Tetiam, 
gecreto Collegii ; ut Livias, confilio Philippi, Conſulis & Au- 
guris.— See de Legib. Lib. ii. & 12. 

(4) Which always proves an eaſy thing. It is in Com- 
monwealths the particular care of that claſs of Men who 
are at the head of the State, to keep a watchful eye over the 
People, in order to draw over to their own party any Man 
who happens to acquire a conſiderable influence among 
them ; and this they are (and indeed muſt be) the more 
attentive to do, in proportion as the nature of the Govern- 
ment 1s more democratical. | | 

The Conſtitution of Rome had even made expreſs 
proviſions on that ſubjeft. Nat only the Cenſors could 
at once remove any Citizen into what Tribe they pleaſed, 
and even into the Senate, (and we may eaſily believe, that 
they made a political uſe of this their privilege) but it was 
alſo a ſettled rule, that all perſons who had been promoted 
to any public office by the People, ſuch as the Conſul. 
ſhip, the Edileſhip, or Tribuneſhip, became, iþſo facto, 
members of the Senate, See Middleton's Diſſertation on the 
Roman Senate. _ 1 
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directly oppoſite to their own, and fend 
him to join and increaſe the number of 
their enemies. 

Thus, at Rome, after the feeble barrier 
which excluded the People from offices of 
power and dignity had been thrown down, 
the great Plebeians, whom the votes of the 
People began to raiſe to theſe offices, were 
immediately received into the Senate, as has 
been juſt now obſerved. Their families, from 
that period, formed, in conjunction with the 
ancient Patrican families, a new combination 
of Men, (a) which was compoſed of no par- 
ticular claſs of Citizens, but of all thoſe 
in general who had influence enough to 
gain admittance into it, ſo that a fingle 
overgrown head was now to be ſeen in the 
Republic, which, being formed of all thoſe 
who had either wealth or power of any 
kind, and diſpoſing at will of the laws and 
power of the people (5) ſoon loſt all regard 
to moderation and decency. 


Every Conſtitution, therefore, whatever 


(a) See the Note (a) chap. 11. of this book. 


(5) It was, in ſeveral reſpects a misfortune for the people of 


Rome, whatever may have been ſaid to the contrary by the 
Writers on this ſubject, that the diſtinction between the Patui- 
cians and the Pleheians was ever aboliſhed ; though, to fy 
the truth, this was an event which could not be prevented, 
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may be its form, which does not provide for 
inconveniences of the kind above mentioned, 
is a Conſtitution eſſentially imperfect. It is 
in Man himſelf that the ſource of the evils to 
be remedied, lies; general precautions there- 
fore can alone prevent them. If it bea fatal 
error intirely to rely on the juſtice and equity 
of thoſe who govern, it is an error no leſs 
fatal to imagine, that while virtue and mo- 
deration are the conſtant companions of 
thoſe who oppoſe the abuſes of Power, all 
ambition, all love of dominion, have retired 
to the other party. 

Though wiſe Men ſometimes may, led Sane 
by the power of names, and the heat of po- 
litical contentions, loſe fight of what ought 
to be their real end, they nevertheleſs know 
that it is not againſt the Appii, the Coruncanii, 
the Cethegi, but againſt all thoſe who can 
influence the execution of the laws, that pre- 
cautions ought to be taken ;—that it 1s not 
the Conſul, the Prætor, the Archon, the Mi- 

niſter, the King, whom we ought to dread, 
nor the Tribune, or the Repreſentative of the 
People, on whom they ought implicitly rely; 
but that all thoſe perſons, without diſtinction, 
ought to be the objects of our jealouſy, who, 
by any methods, and under any names what- 
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ſoever, have acquired the means of turning 
againſt each individual the collective ſtrength 
of all, and have ſo ordered things around 
themſelves, that whoever attempts to reſiſt 


them, is ſure to find himſelf engaged alone 
againſt a thouſand. 


* 


CHAPTER” X. 


Fundamental difference between the Engliſh 
Government and the Governments juſt de- 
ſcribed. In England all Executive Authority is 
placed out of the hands of thoſe inwhomthe People 
truſt. Uſefulneſs of the Power of the Crown. 


N what manner then, has the Engliſh 
I Conſtitution contrived to find a remedy 
for evils which, from the very nature of 
Men and things, ſeem to be irremediable ? 
How has it found means. to oblige thoſe 
perſons to whom the People have given up 
their power, to make them effectual and laſt- 
ting returns of gratitude? —thoſe who enjoy 


an exclufive authority, to ſeek the advantage 


of all ?—thoſe who make the laws, to make 
only equitable ones? It has been by ſub- 
jecting them themſelves to thoſe laws; and, 


for that purpoſe, by excluding them from 
all ſhare in the execution of them. 


ö 
| 
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Thus, the Parliament can eſtabliſh as nu- 
merous a ſtanding army as It pleaſes ; but 
immediately another Power comes forward, 
which takes the abſolute command of it, 
which fills all the poſts in it, and directs its 
motions at its pleaſure. The Parliament 
may lay new taxes ; but immediately another 
Power ſeizes upon the produce of them, and 
alone enjoys the advantages and glory ariſing 
from the diſpoſal of it. The Parliament may 
even, if you pleaſe, repeal the laws on which 
the ſafety of the Subject is grounded; but it 
is not their own caprices and arbitrary hu- 
mours, it is the caprice and paſſions of other 
Men, which they will have gratified, when 
they ſhall have thus overthrown the columns 
of public liberty. 

And the Engliſh Conſtitution has not only 
excluded from any ſhare in the Execution of 
the laws, thoſe in whom the People truſt for 


the enacting of them, but it has alſo taken 


from them what would have had the ſame 
pernicious influence on their deliberations, 
the hope of ever invading that executive 
authority, and arrogating it to themſelves. 
This authority has been made in England 
one ſingle, indivifible prerogative ; it has 
been made for ever the unalienable attribute 
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of one perſon, marked out and aſcertained 
beforehand by moſt ſolemn laws and long- 
eſtabliſhed cuſtom ; and all the active forces 
in the State have been left at his diſpoſal. 

In order to ſecure this prerogative ſtill fur- 

ther againſt all poſhbility of invaſions from 
individuals, it has been heightened and 
ſtrengthened by every thing that can at- 
tract and fix the attention and reverence of 
the people. The power of conferring and 
taking away places and employments has alſo 
been added to it, and ambition itſelf has thus 
been intereſted in its defence. 
A ſhare in the Legiſlative power has alſo 
been given to the Man to whom this pre- 
rogative has been delegated : a paſſive ſhare 
indeed, and the only one that can, with 
ſafety to the State, be truſted to him, but by 
means of which he 1s enabled to defeat 
every attempt againſt his conſtitutional au- 
thority, 

Laſtly, he is the only ſelf-exiſting and in- 
dependent Power in the State, The Gene- 
rals, the Miniſters of State, are ſo only by 
the continuance of his pleaſure : he would 
even diſmiſs the Parliament themſelves, if 
ever he ſaw them begin to entertain dan- 
gerous deſigns ; and he needs only ſay one 
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word to diſperſe every power in the State 
that may threaten his authority. Formida- 
ble prerogatives theſe; but with regard to 
which we ſhall be inclined to lay afide our 
apprehenſions, if we reflect, on the one hand, 
on the great privileges of the people by 
which they have been counterbalanced, and 
on the other, on the happy conſequences that 
reſult from their being thus united together. 

From this unity, and, if I may ſo expreſs 
myſelf, this total ſequeſtration of the Execu- 
tive authority, this advantageous conſequence 
in the firſt place follows, which has been men- 
tioned in a preceding Chapter, thatthe atten- 
tion of the whole Nation is directed to one 
and the ſame object. The People, beſides, 
enjoy this moſt eſſential advantage, which 
they would vainly endeavour to obtain under 
the government of many, — they can give their 
confidence, without giving power over them- 
ſelves, and againſt themſelves; they can ap- 
point Truſtees, and yet not give themſelves 
Maſters. 

Thoſe Men to whom the People have 
delegated the Power of framing the Laws, 
are thereby made ſure to feel the whole 
preſſure of them. They can increaſe the pre- 
rogatives of the executive authority, but they 
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cannot inveſt themſelves with it: they have 
it not in their power to command its motions, 
they only can unbind its hands. 

They are made to derive their importance, 
nay they are indebted for their exiſtence, to 
the need in which that Power ſtands of their 
aſſiſtance; and they know that they would 
no ſooner have abuſed the truſt of the Peo- 
ple, and compleated the treacherous work, 
than they would ſee themſelves diſſolved, 
ſpurned, like inſtruments now ſpent, and 
become uſeleſs. 

This ſame diſpoſition of things alſo pre- 
vents in England, that eſſential defect, inhe- 
rent in the Government of many, which has 
been deſcribed in the preceding Chapter. 

In that ſort of Government, the cauſe of 
the People, as has been obſerved, is conti- 
nually deſerted and betrayed. The arbitrary 
prerogatives of the governing Powers are at 
all times either openly or ſecretly favoured, 
not only by thoſe in whoſe poſſeſſion they are, 
not only by thoſe who have good reaſon to 
hope that they ſhall at ſome future time ſhare 
in the exereciſe of them, but alſo by the whole 
eroud of thoſe Men who, in conſequence of 
the natural diſpoſition of Mankind to ever- 


rate their own advantages, fondly imagine, 
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either that they ſhall one day enjoy ſome 
branch of this governing authority, or that 
they are even already, in ſome way or other, 
aſſociated to it. : 

But as this authority has been made, in 
England, the indiviſible, unalienable attribute 
of one alone, all other perſons in the State 
are ipſo facto, intereſted to confine it within 
its due bounds. Liberty is thus made the 
common cauſe of all : the laws that ſecure 
it are ſupported by Men of every rank and 
order; and the Habeas Corpus Act, for in- 
ſtance, is as zealouſly defended by the firſt 


Nobleman in the Kingdom, as by the mean- 


eſt Subject. 

Even the Miniſter himſelf, in conſequence 
of this inalienability of the executive authority, 
15 equally intereſted with his fellow Citizens, 
to maintain the laws on which public liberty 
is founded. He knows in the midſt of his 
ſchemes for enjoying or retaining his authori- 


ty, that a Court-intrigue, or a caprice, may 


at every inftant confound him with the multi- 
tude, and the rancour of a ſucceſſor long 
kept out, ſend him to linger in the ſame 
Jail which his temporary paſſions might tempt 
him to prepare for others, 

In conſequence of this diſpoſition of things, 
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great men, therefore, are made to join in a 
common cauſe with thePeople, for reſtraining 
the exceſſes of the governing Power; and, 
which is no leſs effential to the public wel- 
fare, they are alſo, from this ſame cauſe, 
_ compelled to reſtrain the exceſs of their own 
private power or influence, and a general 


ſpirit of juſtice is thus diffuſed through 
all parts of the State. 


The wealthy Commoner, the Repreſenta- 


tive of the People, the potent Peer, always 
having before their eyes the view of a formi- 
dable Power, of a Power from the attempts 
of which they have only the ſhield of the 
laws to protect them, and which would, in the 
iſſue, retaliate an hundred fold upon them 
their acts of violence, are compelled, both 
to with only for equitable laws, and to obſerve 
them with a ſcrupulous exactneſs. 

Let then the People dread (it is neceſſary 
to the preſervation of their liberty) but ler 
them never entirely ceaſe to love, the Throne, 
that ſole and indiviſible ſeat of all the active 
powers 1n the State. 

Let them know that it is that, which, by 
lending an immenſe ſtrength to the arm of 
Juitice, has enabled her to bring to account as 
well the moſt powerful, as the meaneſt offen- 
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der, - which has ſuppreſſed, and, if I may fo 
expreſs myſelf, weeded out all thoſe tyrannies, 
ſometimes confederated with, and ſometimes 
adverſe to, each other, which inceſſantly tend 
to ſpring in the middle of civil ſocieties, and 
are the more terrible, in proportion as they 
feel themſelves to be leſs firmly eſtabliſhed. 

Let them know that it is that, which, by 
making all honours and places depend on 
the will of, one Man, has cenfined within 
private walls thoſe projects, the purſuit of 
which, in former times, ſhook the founda- 
tions of whole States, —has changed into in- 
trigues the conflicts, the outrages of ambition, 
and that thoſe contentions which, in the pre- 
ſent times, afford them only matter of amuſe- 
ment, are the volcanos which ſet in flames 
the ancient Commonwealths. 

That it is that, which, leaving to the rich 
no other ſecurity for his palace, than that 
which the peaſant has for his cottage, has 
united his cauſe to that of the latter, the 
cauſe of the powerful to that of the help- 
leſs, the cauſe of the Man of extenſive in- 
fluence and connections, to that of him who 
is without friends, FEM 

It is the Throne above all, it is this jea- 
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that its Repreſentatives never will be any 
thing more than its Repreſentatives; and it is 
the ever - ſubſiſting Carthage which vouches 
to it for the duration of their virtue. 


„„ "IT 


The Powers which the People themſelves exerciſe. 
The Election of Members of Parliament. 


HE Engliſh Conſtitution having eſ- 

ſentially connected the fate of the Men 
to whom the People truſt their power, with 
that of the People themſelves, really ſeems, 
by that caution alone, to have procured the 
latter a compleat ſecurity. 

However, as the viciſſitude of human affairs 
may, in proceſs of time, realize events which 
at firſt had appeared moſtimpropable, it might 
happen that the Miniſters of the Executive 
power, notwithſtanding the intereſt they them- 
ſelves have in the preſervation of public li- 
berty, and in ſpite of the precautions expreſ- 
fly taken in order to prevent the effect of 
their influence, ſhould, at length employ 
ſuch efficacious means of corruption as might 
bring about a ſurrender of ſome of the laws 
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upon which this public liberty is founded. 


And though we ſhould ſuppoſe that ſuch a 


danger would really be chimerical, it might 


at leaſt happen, that, conniving at a vicious 
adminiſtration, and being over liberal of the 
produce of the labours of the People, the Re- 
preſentatives of the People might make them 
ſuffer many of the evils which attend worſe 


forms of Government. 


Laſtly, as their duty does not conſiſt only 
in preſerving their conſtituents againſt the 


calamities of an arbitrary Government, but 


moreover in procuring them the beſt admini- 
fration poſſible, it might happen that they 
would manifeſt, in this reſpect, an indifference 
which would, in its conſequences, amount to 
a real calamity. 

It was therefore neceſſary, that the Conſti- 
tution ſhould furniſh a remedy for all the 


above caſes ; now, it is in the right of elect- 


ing Members of Parliament, that this reme- 


dy hes. 


When the time. is come at which the 


commiſſion which the People had given to 


their delegates expires, they again aſſemble in 
their ſeveral Towns or Counties : on theſe 
occaſions they have it in their power to elect 
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again thoſe of their Repreſentatives whoſe 
former conduct they approve, and to reject 
thoſe who have contributed to give riſe to 
their complaints. A ſimple remedy this, and 
which only requiring, in its application, a 
knowledge of matters of fact, is entirely 
within the reach of the abilities of the Peo- 
ple: but a remedy, at the fame time, which 
is the moſt effectual that could be applied; 
for, as the evils complained of ariſe merely 
from the peculiar diſpoſitions of a certain 
number of individuals, to ſet aſide thoſe indi- 
viduals, is to pluck up the evil by the roots. 

But I perceive, that, in order to make the 
reader ſenſible of the advantages that may 
accrue to the people of England, from their 
right of election, there is another of their 
rights, of which it is abſolutely neceſſary that 
I ſhould firſt give an account. 
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CHAPTER XII. 
The Subject continued. Liberty of the Preſs. 
\ S the evils that may be complained of 


in a State do not always ariſe merely 
from the defect of the laws, but alſo from the 
non-execution of them, and this non-executi- 
on of ſuch a kind that it is often impoſſible 
to ſubject it to any expreſs puniſhment, or 
even to aſcertain it by any previous definition, 
Men, in ſeveral States, have been led to ſeek 
for an expedient that might ſupply the una- 
voidable deficiency of legiſlative proviſions, 
and begin to operate, as it were, from the 
point at which the latter begin to fail. I 
mean here to ſpeak of the Cenſorial power; a 
power which may produce excellent effects, 
but the exerciſe of which (contrary to that 
of the legiſlative power) muſt be left to the 
People themſelves, 

As the propoſed end of . is not, 
according to what has been above obſerved, 
to have the particular intentions of indi- 
duals, upon every caſe, known and complied 
with, but ſolely to have what is moſt con- 
ducive to the public good on the occaſions 
that ariſe, found out and eſtabliſhed, it is 


OF ENGLAND. 247 


tions, that every individual ſhould be called 
upon to deliver his opinion; and ſince this 
expedicnt, which at firſt fight appears ſo na- 
tural, of ſeeking out by the advice of all 
that which concerns all, is found liable, when 
carried into practice, to the greateſt incon- 
veniences, we muſt not hefitate to lay it 
afide intirely, But as it is the opinion of 
individuals alone, which conſtitutes the check 
ofacenſorial power, this power cannot poſſibly 
produce its intended effe&, any farther than 
this public opinion is made known and de- 
clared : the ſentiments of the people are the 
only thing in queſtion here; and it is of 
conſequence neceſſary, that the people ſhould 
ſpeak for themſelves, and manifeſt thoſe ſenti- 
ments. A particular Court of Cenſure there- 
fore eſſentially fruſtrates its intended purpoſe; 
it is attended, beſides, with very great in— 
conveniences. 

As the uſe of ſuch a Court is to determine 
upon thoſe caſes, only, which lie out of the 
reach of the laws, it cannot be tied down to 
any preciſe regulations. As a further conſe- 
quence of the nature of its functions, it can- 
not even be ſubjected to any conſtitutional 
check; and it continually preſents to the eye, 
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the view of a power intirely arbitrary, and 


which, in its different exertions, may affect 
in the moſt cruel manner, the peace and 


| happineſs of individuals. (a) It is attended, 


beſides, with this very pernicious conſe- 
quence, that, by dictating to the people their 
judgments of Men or meaſures, it takes from 
them that freedom of thinking, which is the 
nobleſt privilege, as well as the firmeſt ſupport 
of Liberty. 

We may therefore look upon it as a farther 
proof of the ſoundneſs of the principles on 


(a) M. de Monteſquien, and M. Rouſſeau, and indeed 
all the Writers I have met with on this ſubje&, beſtow 
vaſt encomiums on the Cenſorial Tribunal that had been 
inſtituted at Rome ;—they have not been aware that this 
power of Cenſure, lodged in the hands of peculiar Magi- 
ſtrates, with other diſcretionary powers annexed to it, was 
no other than a piece of State- craſt, like thoſe deſcribed in the 
preceding Chapters, and had been contrived by the Senate as 
an additional means of ſecuring its authority. —Sir Thomas 
More has alſo adopted ſimilar opinions on the ſubject; and 
he is ſo far from allowing the people to canvaſs the actions 
of their Rulers, chat in his Syſtem of Polity, which he calls 
An Account of Utopia (the happy Region, — id and 742%) he 
makes it death for individuals to talk about the conduct 
of Government. 

I feel a kind of pleaſure, I mutt oaks: to obſerve, on this 


occaſion, that though I have been called by ſome an advocate 
for Power, I have carried my ideas of Liberty farther than 


many Writers who have mentioned that word with much 
enthuſiaſm. OP. 
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which the Engliſh conſtitution is founded, 
that it has allotted to the People themſelves 
the province of openly canvaſſing and arraign- 
ing the condutt of thoſe who are inveſted 
with any branch of public authority ; and 
that it has thus delivered into the hands 
of the People at large, the exerciſe of the 
Cenſorial power. Every Subje& in Eng- 
land has not only a right to preſent peti- 
tions to the King, or the Houſes of Par- 
liament, but he has a right alſo to lay his 
complaints and obſervations before the Pub- 
lic,. by means of an open preſs. A for- 
midable right this, to. thoſe who rule Man- 
kind, and which, continually diſpelling the 
cloud of majeſty by which they are ſur- 
rounded, brings them to a level with the reſt 
of the people, and ſtrikes at the very being 
of their authority, 

And indeed this privilege 1s that which 
has been obtained by the Nation, with the 
greateſt difficulty, and lateſt in point of time, 
at the expence of the Executive power. Free- 
dom was in every other reſpect already eſta- 
bliſhed, when the Engliſh were ſtill, with 
regard to the public expreſſion of their ſenti- 
ments, under reſtraints that may be called 


deſpotic. Hiſtory abounds with inſtances of 
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the ſeverity of the Court of Star-Chamber, a- 
gainſt thoſe who preſumed to write on politi- 
cal ſubjects. It had fixed the number of 
printers and printing-prefſes, and appointed 
a Licenſer, withoutwhoſe approbation no book 
could be publiſhed, Beſides, as this Tribu— 
nal decided matters by its own fingle authori— 
ty, without the intervention of a Jury, it 
was always ready to find thoſe perſons guilty, 
whom the Court was pleaſed to look upon 
as ſuch ; nor was it indeed without ground 
| that Chief Juſtice Coke, whoſe notions of 
liberty were ſomewhat tainted with the pre- 
i judices of the times in which he lived, con- 
cluded the elogiums he has beſtowed on this 
Court, with ſaying, that * the right inſtitution 
& and orders thereof being obſerved, it doth 
ll keep all England in quiet.” 9 25 
1 After the Court of Star-Chamber had been 
h aboliſhed, the Long Parliament, whoſe con- 
| duct and aſſumed power were little better qua- 
lified to bear a ſcrutiny, revived the regula- 
tions againſt the freedom of the preſs. Char- 
les the Second, and after him James the Se- 
cond, procured further renewals of them. 
Theſe latter acts having expired in the year 
1692, were, at this æra, although poſterior 
to the Revolution, continued for two years 
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longer; ſo that it was not till the year 1694, 
that, in conſequence of the Parliament's re- 
fuſal to continue the prohibitions any longer, 
the freedom of the preſs, (a privilege which 
the Executive power could not, it ſeemed, 
prevail upon itſelf to yield up to the people) 
was finally eſtabliſhed, 

In what then does this liberty of the 


preſs preciſely confiſt? Is it a liberty left to 


every one to publiſh any thing that comes 
into his head? to calumniate, to blacken, 
whomſoever he pleaſes? No; the ſame laws 
that protect the perſon and the property of 
the individual, do alſo protect his reputation 
and they decree againſt libels, when really ſo, 


puniſhments of the ſame kind as are eſtabliſh- 


ed in otherCountries, But, on the other hand, 
they do not allow, as in other States, that 


a Man ſhould be deemed guilty of a crime 


for merely publiſhing ſomething in print; and 
they appoint a puniſhment only againſt him 
who has printed things that are in their na- 
ture criminal, and who is declared guilty of 
ſo doing by twelve of his equals, appointed 
to determine upon his caſe, with the precau- 
tions we have before deſcribed. _ 


The liberty of the preſs, as eſtabliſhed in 


England, conſiſts therefore, to define it more 
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preciſely, in this, that neither the Courts of 
Juſtice, nor any other Judges whatever, are 
authoriſed to take any notice of writings in- 
tended for the preſs, but are confined to thoſe 
which are actually printed, and muſt, in theſe 
caſes, proceed by the Trial by Jury. 

It is even this latter circumſtance which 
more particularly conſtitutes the freedom of 
the preſs. If the Magiſtrates, though con- 
fined in their proceedings, to caſes of criminal 
publications, were to be the ſole Judges of the 
criminal nature of the things publiſhed, it 
might eaſily happen that, with regard to a 
point, which like this, ſo highly excites the 
jealouſy of the governing Powers, they would 
exert themſelves with ſo much ſpirit and per- 
ſeverance, that they might, at length, ſuc- 
ceed in compleatly ſtriking off all the heads 
of the hydra. | 

But whether the authority of the Judges be 
exerted at the motion of a private individual, 
or whether it be at the inſtance of the Go- 
yernment itſelf, their ſole office is to declare 
the puniſhment eſtabliſhed by the law :—it is 
to the Jury alone that it belongs to determine 
on the matter of law, as well as on the matter 
of fact; that is, to determine, not only whe- 
ther the writing which is the ſubject of the 
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eharge has really been compoſed by the Man 
charged with having done it, and whether it 
be really meant of the perſon named in the 
indictment, but alſo, whether its contents 
are criminal. | wo 

And though the law in England does not 
allow a Man, proſecuted for having publiſhed 
a libel, to offer to ſupport by evidence the 
truth of the facts contained in it, (a mode of 
proceeding which would be attended with 
moſt miſchievous conſequences, and 1s every 
where prohibited) yet (a) as the indictment 
is to expreſs that the facts are falſe, malici- 
cus, &c. and the Jury, at the ſame time, are 
ſole maſters of their verdict, that is, may 
ground it upon what confideratior 3 they 
pleaſe, it is very probable that the! would 
acquit the accuſed party, if the facts alerted 
in the writing before them, were matter of 
undoubted truth, and of a general evil ten- 
dency. 8 

And this would ſtill more likely be the caſe 
if the conduct of the Government itſelf was 
arraniged ; becauſe, beſides this conviction 
which we ſuppoſe in the Jury, of the cer- 


(a) In actions for damages between individuals „ the caſe 
if I miſtake not, is different, and the defendant is allowed 
to produce evidence of the facts afferted by him, 
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tainty of the facts, they would alſo be deter- 
mined by their ſenſe of a principle generally 
admitted in England, and which, in a late 
celebrated cauſe, has been ſtrongly inſiſted 
upon, viz. . That, “ though to ſpeak ill of 
individuals was deſerving of reprehenſion, 
cc yet, the public acts of Government ought 
&© to lie open to public examination, and 
that it was a ſervice done to the State, to 
« canvaſs them freely. (a) 

And indeed this extreme ſecurity with 
which every man in England 1s enabled to 
communicate his ſentiments to the Public, 
and the general concern which matters rela- 
tive to the Government are always ſure to 
create, has wonderfully multiplied all kinds 
of public papers. Beſides thoſe which, being 
publiſhed at the end of every year, month, 
or week, preſent to the reader a recapitula- 
tion of every thing intereſting that may have 
been done or ſaid during their reſpective pe- 
riods, there are ſeveral others which, making 
their appearance every day, orevery other day, 
communicate to the public the ſeveral meaſu- 
res taken by the Government, as well as the 


* 
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(] See Serjeant Glynn's Speech for Woodfall in the pro- 
fecuyon againſt the latter, by the Attorney-General, fog 
puſitſhing Junius's letter to the King. 
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different cauſes of any importance, whether 
civil or criminal, that occur in the Courts of 
Juſtice, and ſketches from the ſpeeches either 
of the Advocates or the Judges, concerned in 
the management and deciſion of them. Du- 
ring the time theParliament continues ſitting, 
the votes or reſolutions of the Houſe of 
Commons, are daily publiſhed by authority ; 
and the moſt intereſting ſpeeches in both 
Houſes, are taken down in ſhort-hand, and 
communicated to the Public, in print. 

Laſtly, the private anecdotes in the Metro- 
polis, and the Country, concur alſo towards 
filling the collection; and as the ſeveral public 
papers circulate, or are tranſcribed into others, 
in the different Country Towns, and even 
find their way into the villages, where every 
Man down to the labourer, peruſes them with 
a fort of eagerneſs, every individual thus be- 
comes acquainted with theState of theNation, 
from one end to the other; and by theſe means 
the general intercourſe is ſuch, that the three 
Kingdoms ſeem as jf they were one fingle 
Town. 

And it is this public notoriety of all 
things, that conſtitutes the ſupplemental 
power, or check, which, we have above ſaid, 
is ſo uſeful to remedy the unavoidable in- 
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ſufficiency of the laws, and keep within their 
reſpective bounds all thoſe perſons who enjoy 
any ſhare of public authority. 

As they are thereby made ſenſible, that all 
their actions are expoſed to public view, 
they dare not venture upon thoſe acts of 
partiality, thoſe ſecret connivances at the ini- 
quities of particular perſons, or thoſe vexa- 
tious practices, which the Man in office is but 
too apt to be guilty of, when, exerciſing his 
office at a diſtance from the public eye, and 
as it were in a corner, he is ſatisfied that 
provided he be cautious, he may diſpenſe 
with being juſt. Whatever may be the kind 
of abuſe in which perſons in power may, in 
fuch a ſtate of things, be tempted to indulge 
themſelves, they are convinced that their irre- 
gularities will be immediately divulged. The 
Juryman, for example, knows that his verdict, 
the Judge, that his direction to the Jury, 
will preſently be laid before the Public : and 
there is no Man in office, but who thus finds 
himſelf compelled, in almoſt every inſtance, 
to chooſe between his duty, and the ſurrender 
of all his former reputation. 

It will, I am aware, be thought that I 
ſpeak in too high terms, of the effects produ- 


ced by the public news-papers. I indeed 
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donfeſs that all the pieces contained in them 
are not patterns of good reaſoning, or of the 
trueſt Attic wit; but on the other hand, it 
never happens that a ſubje& in which the 
laws, or in general the public welfare, are 
really concerned, fails to calls forth ſome able 
writer, who, under one form or other, com- 
municates to the public his obſervations and 
complaints. I ſhall add here, that, though 
an upright Man, who may labour for a while 
under a ſtrong popular prejudice, may, fup- 
ported by the conſciouſneſs of his innocence; 
endure with patience the ſevereſt imputati- 
ons, a guilty Man, hearing nothing in the re- 
proaches of the public but what he knows 
to be true, and already upbraids himſelf with, 
is very far from enjoying any ſuch comfort; 
and that, when a man's own conſcience 
takes part againſt him, the moſt deſpicable 
weapon is ſufficient to wound him to the 
quick. (a) 

(a) I ſhall take this occaſion to obſerve; that the liberty 
of the preſs is ſo far from being injurious to the reputa- 
tion of indiyiduals, (as ſome perſons have complained) that 
it is, on the contrary, its ſureſt guard. When there exiſts 
no means of communication with the Public, every one is 
expoſed, without defence, to the ſecret ſhafts of malignity 
and envy, The Man in office loſes his reputation, the Mer- 


chant his credit, the private individual his character, with- 
out ſo much as knowing, either who are his enemies, et 
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Even thoſe perſons, whoſe greatneſs ſeems, 


moſt to ſet them above the reach of public cen- 
ſure, are not thoſe who leaſt feel its effects. 


They have need of the ſuffrages of that vul- 
gar whom they affect to deſpiſe, and who are, 
after all, the diſpenſers of that glory, which 
is the real obje& of their ambitious cares, 


Though all have not ſo much fincerity as 


Alexander, they have equal reaſon to exclaim, 
People! what toils do we not undergo, in 
order to gain your applauſe |! 

I confeſs, that in a State where the People 
dare not ſpeak their ſentiments, but with a 
view to pleaſe the cars of their rulers, it is 
poſſible that either the Prince, or thoſe to 
whom he has truſted his authority, may ſome- 
times miſtake the nature of the public ſenti- 
ments, or that, for want of that affection 
of which they are refuſed all- public marks, 
they may reſt contented with inſpiring ter- 
ror, and make themſelves amends, in behold- 
ing the overawed multitude ſmother their 
complaints. 

But when the laws give a full ſcope to the 


which way they carry on their attacks. But when there 
exiſts a free preſs, an innocent Man immediately brings the 
matter into open day, and cruſhes his adverſaries, at once, 
by a challenge given to all, to lay before the public tke 


grounds of their ſeveral imputations, 
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people for the expreſfion of their ſentiments; 
thoſe who govern cannot conceal from them- 
ſelves the difagrecable truths which reſound 
from all ſides. © They are obliged to put up 
oven with ridicule 3 and the coarſeſt jeſts 
are not always thoſe which give them the 
leaſt uneaſineſs. Like the lion in the fable, 
they muſt bear the blows of thoſe enemies 
whom they deſpiſe the moſt ; and they are, at 
length, ſtopped ſhort in their career, and com- 
pelled to give up thoſe unjuſt purſuits which 
they find to draw upon them, inſtead of that 
admiration which is the propoſed end and 
reward of their labours, nothing but mortifi- 
cation and diſguſt. 

In ſhort, whoe vet confiders what it is that 
conſtitutes the moving principles of what we 
call great affairs, and the invincible ſenſibili— 
ty of Man to the opinion of his fellow crea- 
tures; will not heſitate to affirm that, if it 
were poſſible for the liberty of the preſs to 
exiſt in a deſpotic government, and (what is 
not leſs difficult) for it to exiſt without 
changing the conſtitution; this liberty of the 
preis would alone form a counterpoile to the 
power of the Prince, If, for example, in an 


Empire of the Eaſt, a ſanctuary could bs 
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found, which, rendered reſpectable by the 
ancient religion of the people, might enſure 
ſafety to thoſe who ſhould bring thither their 
obſervations of any kind, and that from 
thence printed papers ſhould iſſue, which, 
under a certain ſeal, might be equally reſ- 
pected, and which, in their daily appear- 
ance, ſhould examine and freely diſcuſs the 
conduct of the Cadis, the Baſhaws, the Vizir, 
the Divan, and the Sultan himſelf,—that 
would introduce immediately ſome degree of 
liberty. 2 


2 — — — —— 
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CHAPTER XIII. 
The Sabjecs continued, 


NOTHER effect, and a very confidera- 
ble one, of the liberty of the preſs, is, 

that it enables the People effectually to exert 
1 thoſe means which the Conſtitution has be- 
lf ſtowed on them, of influencing the motions 
| of the Government, 


It has been obſerved before, how it came 
to be a matter of impoſlibility for any large 
number of Men, when obliged to act in a 
body, and upon the ſpot, to take any well- 
weighed reſolution. But this inconvenience, 
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which is the inevitable conſequence of their 
ſituation, does in no wiſe argue a perſonal 
inferiority in them, with reſpect to the few 
who, from ſome accidental advantages, are 
enabled to influence their determinations. 
It is not Fortune, it is Nature, that has made 
the eſſential differences between Men; and 
whatever appellation a ſmall number of per- 


ſons, who ſpeak without ſufficient reflection, 


may affix to the general body of their fellow- 
creatures, the whole difference between the 
Stateſman, and many a Man from among 
what they call the dregs of the People, often 
lies in the rough outſide of the latter; a diſ- 
guiſe which may fall off on the firſt occaſion; 


and more than once has it happened, that 


from the middle of a multitude in appearance 
contemptible, there have been ſeen to riſe at 
once Viriatuses, or Spartacuses. | 
Time, and a more favourable fituation, (ta 
repeat it once more) are therefore the only 
things wanting to the People; and the free- 
dom of the preſs affords the remedy to theſe 
diſadvantages. Through its aſſiſtance every in- 
dividual may, at his leiſure and in retire- 
ment, inform himſelf of every thing that 


relates to the queſtions on which he is to take 


a reſolution, Through its aſſiſtance, a whole 
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Nation, as it were holds a Council; and dey 
liberates ; ſlowly indeed, (for a Nation can- 
not be informed like an aſſembly of Judges) 
but after a regular manner, and with certain- 
ty. Through its aſſiſtance, all matters of 
fact are, at length, made clear; and, by 
means of the conflict of the different an- 
ſwers and replies, nothing at laſt remains, 
but the ſound part of the arguments. (a) 


(a2) This right of publicly diſcuſſing political ſubjeAs, 
is alone a great advantage to a People who enjoy it; and if 
the Citizens of Geneva, for inſtance, have preſeryed their 
liberty better than the people have been able to do in the 
other Commonwealths of Switzerland, it is, I think, owing 
to the extenſive right they poſſeſs, of making public remon- 
ſtrances to their Magiſtrates. To theſe remonſtrances the 
Magiſtrates, for inſtance the Couneil of 'Taventy-five, to 
which they are uſually made, are obliged to give an anſwer, 
Tf this anſwer does not ſatisfy the remonſtrating Citizens, 
they take time, perhaps two or three weeks, to make a 
reply to it, which muſt alſo be anſwered; and the num- 
ber of Citizens who go up with each new remonſtrance, 
Increaſes, according as they are thought to have reaſon on 
their ſide; thus, the remonſtrances, which were made ſome 
years ago, on account of the ſentence againſt the cele- 
brated M. Rouſſeau, and were delivered at firſt by only forty 
Citizens, were afterwards often accompanied by about nine 
hundred. This circumſtance, together with the ceremony 
with which thoſe remonſtrances, (or Repreſentations, as they 

more commonly call them) are delivered, has rendered them 
| a great check on the conduct of the Magiſtrates : they even 
have been ſtill more uſeful to the Citizens of Geneva, as 3 


Preventative, thap as a remedy ; and pothiog is more likely 
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Hence, though good Men may not think 
themſelves obliged to concur implicitly in the 
tumultuary reſolutions of a People whom their 
Orators take pains to agitate, yet on the other 
hand, when this ſame People, left to itſelf, 
perſeveres in opinions which have for a long 
time been diſcuſſed in public writings, and 
from which, (it is eſſential to add) all errors 
concerning facts have been removed, ſuch 
perſeverance appears to me a very reſpectable 
deciſion; and it is then, though only then, 
that we may ſafely ſay,—* the voice of the 
« People is the voice of God.“ 

How, therefore, can the people of England 
ad, when, having formed opinions which may 
really be called their own, they think they 
have juſt cauſe to complain againſt the Ad- 
miniſtration? It is, as has been ſaid above, 
by means of the right they have of 
electing their Repreſentatives; and the ſame 
method of general intercourſe that has in- 
formed them with regard to the objects of 
their complaints, will likewiſe enable them 
to apply the remedy to them. 

Through this means they are acquainted 
with the nature of the ſubjects that have been 


to deter the Magiſtrates from taking a ſtep of any kind, 
than the thought that it will give riſe to a Repreſentation. 
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deliberated upon in the Aſſembly of their 
Repreſentatives ;—they are informed by whom 
the different motions were made, - by whom 
they were ſupported; and the manner in 
which the ſuffrages are delivered, is ſuch, 


that they always can know the names of thoſe 


who would vote conſtantly for the advance- 
ment of pernicious meaſures, 

And the People not only know the par- 
ticular diſpoſitions of every member af the 
Houſe of Commons ; but the general noto- 
riety of all things gives them alſo a know- 
ledge of the political ſentiments of the greateſt 


part of thoſe whom their ſituation in life 


renders fit to fill a place in that Houſe, 
And availing themſelves of the ſeveral va- 
cancies that happen, and ſtill more of the 
opportunity of a general election, they purify 


Either ſucceſſively, or at once, the Legiſlative 


Afſembly ; and thus, without any commo- 
tion or danger to the State, they effect a 


material reformation in the views of the Go- 


yernment, | 
] am aware that ſome perſons will doubt 


af theſe patriotic and ſyſtematic views, which 
I attribute to the People of England, and will 
object to me the diſorders that ſometimes 
. happen at Elections. But this reproach, 
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which, by the way, comes with but little 
propriety: from Writers who would have the 
People tranſact every thing in their own per- 
ſons, this reproach, I ſay, though true to a 
certain degree, is not however ſo much ſo as 
it is thought by certain perſons who have 
taken only a ſuperficial ſurvey of the ſtate 
of things. 

Without doubt, in a Conſtitution In which 
all important cauſes of uneaſineſs are ſo effec- 
tually prevented, it is impoſſible but that the 
People will have long intervals of inattention. 
Being then called upon, on a ſudden, from 
this ſtate of inactivity, to elect Repreſenta- 
tives, they have not examined, beforchand, 
the merits of thoſe who aſk them their votes; 


and the latter have not had, amidſt the general 


tranquility, any opportunity to make them- 
{elves known to them. 

The Elector, perſuaded, at the ſame time, 
that the perſon whom he will ele, will be 
equally intereſted with himſelf in the ſupport 
of public liberty, does not epter intolaborious 
diſquiſitions, and from which he ſees he may 
exempt himſelf, Obliged, however, to give 
the preference to ſome body, he forms his 
choice on motives which would not be ex- 
guſable, if it were not that ſome motives are 
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neeeſſary to make a choice, and that, at this 
inſtant, he is not influenced by any other: 
and indeed it muſt be confeſſed, that; in the 
ordinary courſe of things, and with Electors 
of a certain rank in life, that Candidate 
who gives the beſt entertainment, has a 
great chance to get the better of his com- 
petitors. | 

But if the meaſures'of Government, and 
the reception of thoſe meaſures in Parliament, 
by tneans of a-too complying Houſe of Com- 
mons, ſhould ever be ſuch as to ſpread a 
ſerious alarm among the People, the ſame 
cauſes which have concurred to eſtabliſh 
1 public liberty, would, no doubt, operate 
again, and likewiſe concur in its ſupport. A 
general combination would then be formed, 
both of thoſe Members of Parliament who 
have remained true to the public cauſe, and 
of perſons of every order among the Peo- 
ple. Public meetings, in ſuch circumſtances, 
would: be appointed, general ſubſcriptions 
would be entered into, to ſupport the ex- 
pences, whatever they might be, of ſuch 
a neceſfary oppoſition ; and all private and 
unworthy purpoſes being ſuppreſſed by the 
ſenſe of the National danger, the choice of 
1 the clectors would then be wholly determi- 
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ned by the conſideration of the public ſpirit 
of the Candidates, and the 1055 given by 
them of ſuch ſpirit, 

Thus were thoſe Parliaments formed, 
which ſuppreſſed arbitrary taxes and impri- 
ſonments, Thus was it, that, under Charles 
the Second, the People, when recovered from 
that enthuſiaſm of affection with which they 


received a King ſo long perſecuted, at laſt 


returned to him no Parliaments but ſuch as 
were compoſed of a majority of Men attached 
to public liberty, Thus it was, that, perſe- 
vering in a conduct which the circumſtances 


of the times rendered neceſlary, the People 


baffled the arts of the Government; and 
Charles diſſolved three ſucceſhve Parliaments, 
without any other effect but that of having 
thoſe ſame Men re-choſen, and ſet again in 
oppoſition to him, of whom he hoped hg 
had rid himſelf for eyer, | 

Nor was James the ſecond happier in his 
attempts than Charles had been, This Prince 
ſoon experienced that his Parliament was 
actuated by the ſame ſpirit as thoſe which 
had oppoſed the defigns of his late brother; 
and having ſuffered himſelf to be led inta 
meaſures of violence, inſtead of being better 
taught by the diſcovery he made of their 
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ſentiments, his reign was terminated by 
that cataſtrophe with which every one is ac- 
quainted. | 

Indeed, if we combine the right enjoyed 
by the People ef England, of electing their 
Repreſentatives, with the whole of the Eng- 
liſh Government, we ſhall become continually 
more and more ſenſible of the excellent effects 
that may reſult from that right. All Men 
in the State are, as has been before obſerved, 
really intereſted in the ſupport of public li- 
herty ;—nothing but temporary motives, and 
fuch as are peculiar to themſelves, can poſh- 
bly induce the Members of any Houſe of 
Commons to connive at meaſures deſtructive 
of this liberty ; the People, therefore, under 
ſuch circumſtances, . need only change theſe 
Members, in order effectually to reform the 
conduct of that Houſe : and it may ſafely 
be pronounced beforehand, that a Houſe of 
Commons, compoſed of a new ſet of perſons, 
will, from this circumſtance alone, be in the 
intereſts of the People. 

Hence, though the complaints of the Peo- 
ple do not always meet with a ſpeedy and im- 
mediate redreſs (a celerity which would be 
the ſymptom of a fatal unſteadineſs in the 
Conſtitution, and would ſooner or later bring 
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on its ruin) yet, when we attentively confis 
der the nature and the reſources of this 
Conſtitution, we ſhall not think it too bold 
an aſſertion, to ſay, that it is impoſſible 
but that complaints in which the People 
perſevere, that is, to repeat it once more, 


well-grounded complaints, will ſooner or later 
be redreſſed. 


CHAPTER: AIV. 
Right of Reſiſtance. 


* all theſe privileges of the People, 


conſidered in themſelves, are but feeble 
defences againſt the real ſtrength of thoſe who 
govern. All thoſe proviſions, all thoſe reci- 
procal Rights, neceſſarily ſuppoſe that things 
remain in their legal and ſettled courſe ; 
what would then be the reſource of the Pco- 
ple, if ever the Prince, ſuddenly freeing him- 
ſelſ from all reſtraint, and throwing himſelf 
as it were out of the Conſtitution, ſhould 
no longer reſpe& either the perſon or the 
property of the ſubject, and either ſhould 
make no account of his conyentions with his 
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Parliament, of attempt to force it implicitly to 


ſubmit to his will? It would be reſiſtance. 


Without entering here into the diſcuſſion 
bf a doctrine which would lead us to enquire 


Into the firſt principles of civil Government, 


conſequently engage us in a long diſquiſition, 
and with regard to which, befides, perſons 
free from prejudices agree pretty much in 
their opinions, I ſhall only obſerve here (and 
it will be ſufficient for my purpoſe) that the 
queſtion has been decided in favour of this 
doctrine by the Laws of England, and that 
reſiſtance is looked upon by them as the 
ultimate and lawful reſource againſt the vio- 
lences of Power. 

It was reſiſtance that gave birth to the great 
Charter, that laſting foundation of Engliſh Li- 
berty; and the exceſſes of a Power eſtabliſhed 


by force, were alſo reſtrained by force. (a) 


(a) Lord Lyttelton ſays extremely well in his Perſian 


Letters, If the privileges of the People of England be 


« conceſſions from the Crown, is not the power of the 
« Crown itſelf, a conceſſion from the People?” It might 
be ſaid with equal truth, and ſomewhat more in point 
to the ſubje& of this Chapter, —If the privileges of the 


People were an incroachment on the power of Kings, the 


power itſelf of Kings was, at firſt, an incroachment (n& 
matter whether effected by ſurpriſe) on the natural liberty of 
the P eople. | 
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It has been by the ſame means that, at diffe- 


rent times, the People have procured the cons 
reſiſtance to a King who made no account 


iſſue, placed on the Throne the family which 
is now in poſſeſſion of it. 

This is not all; this reſource which, till 
then, had only been an act of force, op- 
poſed to other acts of force, was, at that 
#ra, recognized by the Law itſelf, The 
Lords and Commons, ſolemnly aſſembled, 
declared that King James the Second, ha- 
5 vying endeavoured to ſubvert the Conſtitu- 
« tion of the Kingdom, by breaking the 
6 original contract between King and People, 
and having violated the fundamental laws, 
«© and withdrawn himſelf, had abdicated the 
64 Government; and that the Throne was 
& thereby vacant,” (a) 

And leſt thoſe principles to which the 


proceſs of time, become mere arcana of State, 
excluſively appropriated, and only known, to 
a certain claſs of Subjects, the ſame Act we 
have juſt mentioned, expreſly inſured to in- 


ca) The Bill of Rights has ſince given a new ſanction 
to all theſe principles. 


firmation of it. Laſtly, it has alſo been the 


of his own engagements, that has, in the 


Revolution thus gave a ſanction, ſhould, in 
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dividuals the right of publicly preferring 
complaints againſt the abuſes of Govern- 
ment, and moreover, of being provided with 
arms for their own defence. Judge Black- 
ſtone expreſſes himſelf in the following terms, 
in his Commentaries on the Laws of Eng- 
land, (B. I. ch. i. p. 146.) 

* And laſtly, to vindicate thoſe rights, 
te when actually violated of attacked, the 
& ſubjects of England are entitled, in the 
« firſt place, to the regular adminiſtration 
« and free courſe of juſtice in the Courts 
c of law; next, to the right of petitioning 
the King and Parliament for redreſs of 
& grievances ; and, laſtly, to the right of 
te having and uſing arms for ſelf-preſervation 
ce and defence.“ 

Laſtly, this tight of oppoſing violence, in 
whatever ſhape, and from whatever quar- 
ter, it may come, is ſo generally acknow- 
ledged, that the Courts of law have ſome- 
times grounded their judgments upon it. I 
ſhall relate on this head a fact which is ſome- 
what remarkable; 

A Conſtable, being out of his pretinct, 
arreſted a woman whoſe name was Anne De- 
kirs ; one Tool) took her part, and in the 
heat of the fray, killed the aſſiſtant of ths 


Gonftable. Being proſecuted for murder, he 


alledged in his defence, that the illegality of 


the impriſonment was a ſufficient provocation 
to make the homicide excuſable, and intitle 
him to the benefit of his Clergy. The Jury 
having ſettled the matter of faQ, left the 
criminality of it to be decided by the Judge, 
by returning a ſpecial verdickt. The cauſe 
was adjourned to the King's Bench, and 
thence again to Serjeant's Inn, for the opinion 
of the twelve Judges. Here follows the 
opinion delivered by Chief Juſtice Molt, in 
giving judgment. 

If one be impriſoned upon an unlawfu! 
4“ authority, it is a ſufficient provocation 
© to all people, out of compaſſion, much 
c more ſo when it is done under colour of 
ce juſtice; and when the liberty of the ſub- 
c ject is invaded, it is a provocation to all 
the ſubjects of England. A Man ought 
ce to be concerned for Magna Charta and 
« the laws; and if any one againſt law im- 
cc priſon a Man, he is an offender againſt 
C Magna Charta.“ After ſome debate, oc- 
caſioned chiefly by Tooly's appearing not to 
have known that the Conſtable was out of 
his precinct, ſeven of the Judges were of 
opinion, that the priſoner was guilty of 


c 
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Manſlaughter, and he was admitted to the 
benefit of Clergy. (a) 

But it is with reſpect to this right of an ulti- 
mate reſiſtance, that the advantage of a free 
preſs appears in a moſt conſpicuous light. 
As the moſt important rights of the People, 
without the proſpect of a reſiſtance which 
over-awes thoſe who ſhould attempt to violate 
them, are mere ſhadows, ſo this right of 
reſiſting, itſelf, is but vain, when there exiſts 
no means of effecting a' general union between 
the different parts of the People. 

Private individuals, unknown to each other, 
are forced to bear in filence thoſe injuries in 
which they do not ſee other people take a 
concern. Left to their own individual ſtrength, 
they tremble before the formidable and ever- 
ready power of thoſe who govern; and as the 
latter well know, nay, are apt to over-rate 
the advantages of their own ſituation, they 
think they may venture upon any thing. 

But when they ſee that all their actions 
are expoſed to public view, —that in conſe- 
quence of the celerity with which all things 
are communicated, the whole Nation forms, 


(a) See Reports of. Caſes argued, debated, and adjudged, 
in Barco Regine, in the time of the late Queen Annez 
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as it were, one continued irritable body, no 
part of which can be touched without exciting 
an univerſal tremor, they become ſenfible that 
the cauſe of each individual is really the cauſe 
of all, and that to attack the loweſt among 
the People, is to attack the whole People. 

Here alſo we muſt remark the error of 
thoſe who, as they make the liberty of the 
People to conſiſt in their power, ſo make their 
power conſiſt in their action. 

When the People are often called to act 
in their own perſons, it is impoſſible for 
them to acquire any exact knowledge of the 
ſtate of things. The event of one day effaces 
the notions which they had begun to adopt on 
the preceding day; and amidſt the continual 
change of things, no ſettled principle, and 
above all, no plans of union, have time to be 
eſtabliſhed among them.—You wiſh to have 
the People love and defend their laws and 


liberty; leave them, therefore, the neceſſary 


time to know what laws and liberty are, and 
to agree in their opinion concerning them; 
you wiſh an union, a coalition, which cannot 


be obtained but by a flow and peaceable 


proceſs, forbear therefore continually to ſhake 
the veſlel. 


Nay farther, it 35 a contradiction, that the 


T 2 


—— — Ne 


— - 
— == 


— — —— 


— , 
—— _— — — — 


— 
— 


Cz ——w Ho 


— 3 — 7 call 
— 
Ws 


- — —V———— - en ar Sno 2 


. 2 


— , 


216 THE CONSTITUTION 


People ſhould act, and at the ſame time retain - 
any real power. Have they, for inſtance, 
been forced by the weight of public oppreſ- - 
fions to throw off the reſtraints of the law, 
from which they no longer received protec- 
tion, they preſently find themſelves at once 
become ſubject to the command of a few 
Leadcrs, who are the more abſolute in pro- 
portion as the nature of their power 1s leſs 
clearly aſcertained : nay, perhaps they muſt 
even ſubmit to the toils of war, and to mili- 
tary diſcipline. 5 

If it be in the common and legal courſe 
of things that the People are called to move, 
each individual is obliged, for the ſucceſs of 
the meaſures in which he is then made to 
take a concern, to join himſelf to ſome 
party; nor can this party be without a Head. 
The Citizens thus grow divided among them- 
ſelves, and contract the pernicious habit of 
ſubmitting to Leaders. They are, at length, 
no more than the clients of a certain number 
of Patrons; and the latter ſoon becoming able 
to command the arms of the Citizens as they 
at firſt governed their votes, make little ac- 
count of a People, with one part of whom 
they know how to curb the other. 

But when the moving ſprings of Govern- 
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ment are placed entirely out of the body of the 
People, their action is thereby diſengaged 
from all that could render it complicated, or 
hide it from the eye. As the People thence- 


forward conſider things ſpeculatively, and 
are, if I may be allowed the expreſhon, only 


fpectators of the game, they acquire juſt 


notions of things; and as theſe notions, a- 
midſt the general quiet, get ground and 
ſpread themſelves far and wide, they at 
length entertain, on the ſubject of their liber- 
ty, but one opinion. 


Forming thus, as it were, one body, the 


People, at every inſtant, has it in its power 
to ſtrike the deciſive blow which is to level 
every thing. Like thoſe mechanical powers 
the greateſt efficiency of which exiſts at the 
inſtant which precedes their entering into 
action, it has an immenſe force, juſt becauſe 
it does not yet exert any; and in this ſtate 
of ſtillneſs, but of attention, conſiſts its true 
momentum. 5 
With regard to thoſe who (whether from 
perſonal privileges, or by virtue of a com- 
miſſion from the People) are intruſted with 
the active part of Government, as they, in 
the mean while, ſee themſelves expoſed to pu- 
blic view, and obſerved as from a diſtance by 
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Men free from the ſpirit of party, and who 
place in them but a conditional truſt, they 
are afraid of exciting a commotion which, 
though it would not be the deſtruction of all 


power, yet would ſurely and immediately 


be the deſtruction of their own, And if we 
might ſuppoſe that, through an extraordinary 
conjunction of circumſtances, they ſhould re- 
ſolve among themſelves upon the ſacrifice 
of the laws on which public liberty is 


founded, they would no ſooner lift up their 


eyes towards that extenſive Aſſembly which 
views them with a watchful attention, than 


they would find their public virtue return up- 


on them, and would make haſte to reſume 
that plan of conduct out of the limits of 


Which they can expect nothing but ruin and 


perdition, 

In ſhort, as the body of the People cannot 
act without either ſubjecting themſelves to 
ſome Power, or effecting a general deſtruc- 
tion, the only ſhare they can have in a Go- 


yernment with advantage to themſelves, is 
not to interfere, but to influence;—to be able 


fo act, and not to act. 
The power of the People is not when they 
ſtrike, but when they keep in awe : it is 


when they can overthrow every thing, that | 
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they never need ta move; and Manlius in- 
cluded all in four words, when he ſaid to the 
People of Rome, Oftendite bellum, pacem 
habebitis, 


— | — 
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Proofs, drawn from Facts, of the truth of the 
Principles laid down in the preſent Work.— 
I. The peculiar Manner in which Revolu- 
tions have ' always been concluded in Eng. 
land. 


T may not be ſufficient to have proved 

by arguments the advantages of the Eng- 
liſh Conſtitution: it will perhaps be aſked, 
whether the effects correſpond to the theory? 
To this queſtion (which I confeſs is ex- 
tremely proper) my anſwer is ready; it is the 
ſame which was once made, I believe, by a 
Lacedemonian, Come and ſee. 

If we peruſe the Engliſh Hiſtory, we ſhall 
be particularly ſtruck with one circumſtance 
to be obſerved in it, and which diſtinguiſhes 
moſt advantageouſly the Engliſh Government 
from all other free governments; I mean the 
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manner in which Revolutions and public 
commotions have always been terminated 1 in 
England. 1 
If we read with ſome attention the Hiſtory 
of other free States, we ſhall ſee that the pu- 
blic diſſenſions that have taken place in them, 
have conſtantly been terminated by ſettlements 
in which the intereſts only of a few were 
really provided for ; while the grievances of 
the many were hardly, if at all, attended ta, 
In England the very reverſe has happened, and 
we find Revolutions always to have been ter- 
minated by extenſive and accurate proviſions 
for ſecuring the general liberty. 
The Hiſtory of the ancient Grecian Com- 
monwealths, but above all of the Roman 
Republic, of which more compleat aceounts 
have been left us, afford ſtriking proof of the 
former part of this obſervation. 
What was, for inſtance, the conſequence 
of that great Revolution by which the Kings 
were driven from Rome, and in which the 
Senate and Patricians acted as the adviſers 
and leaders of the People ? The conſequence 
was, we find in Dionyſius of Halicarnaſſus, 
and Livy, that the Senators immediately 
aſſumed all thoſe powers, lately ſo much 
complained of by themſelves, which the Kings 
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had exerciſed. The execution of their future 
decrees was entruſted to two Magiſtratestaken 
from their own body, and entirely dependant 
on them, whom they called Comſuls, and who 
were made to bear about them all the enſigns 
of power which had formerly attended the 
Kings. Only, care was taken that the axes 
and faſces, the ſymbols of the power of life and 
death over the Citizens, which the Senate 
then claimed to itſelf, ſhould not be carried 
before both Conſuls at once, but only before 
one at a time, for fear, ſays Livy, of doubling 
the terror of the People. (a) 

Nor was this all : the Senators drew over 
to their party thoſe Men who had the moſt 
intereſt at that time among the People, and 
admitted them as Members into their own 
Body; (b) which indeed was a precaution they 
could not prudently avoid taking, But the 
intereſts of the great Men in the Republic 
being thus ſettled, the Revolution ended. 
The new Senators as well as the old, took care 
not to leſſen, by making proviſions for the 


(a) Omnia jura (Regum) omnia inſignia, primi Conſules 


tenuere; id modo cautum eſt ne ſi ambo faſces haberent, 


duplicatus terror videretur. Tit. Liv: L. ii. F. 1. 

(0 Theſe new Senators were called conſcripti: hence the 
name of Patres Conſcrifti, afterwards indiſcrimi nately en 
ts the whole Senate. — Tit. Liv. ibid, 
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liberty of the People, a power which was nor 
become. their own. Nay, they preſently 
ſtretched this power beyond its former tone; 
and the puniſhments which theConſul inflict- 
ed in a military manner on a number of thoſe 
who ſtill adhered to the former mode of Go- 
vernment, and even upon his own children, 
taught the People what they had to expect for 
the future, if they preſumed to oppoſe the 
power of thoſe whom they had thus unwarily 
made their Maſters. 

Among the oppreſſive laws, or uſages, which 
the Senate, after the expulſion of the Kings, 
had permitted to continue, thoſe which were 
moſt eomplained of by the People, were thoſe 
by which the Citizens who could not pay 
their debts with the intereſt, (which at 
Rome was enormous) at the appointed time, 
became ſlaves to their Creditors, and were 
delivered over to them bound with cords; 
hence the word Nexi, by which that kind of 
Slaves were denominated, The cruelties ex- 
erciſed by Creditors on thoſe unfortunate 
Men, whom the private calamities cauſed by 
the frequent wars in which Rome was enga- 
ged, rendered very numerous, at Jaſt rouſed the 
body of the People: they abandoned both the 

City, and their inhuman fellow Citizens, and 
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retreated to the other fide of the River Anio. 
But this ſecond Revolution, like the former 


only procured the advancement of particular 


perſons. A new office was created, called the 
Tribuneſhip. Thoſe whom the People had 
placed at their head when they left the City, 
were raiſed to it. Their duty, it was agreed, 
was. for the future to protect the Citizens; and 
they were inveſted with a certain number of 
prerogatives for that purpoſe. This Inſtitu- 
tion, it muſt however be confeſſed, would 
have, in the iſſue, proved very beneficial to 
the People, at leaſt for a long courſe of time, 
if certain precautions had been taken with 
reſpe& to it, which would have much leſſened 
the future perſonal importance of the new 
Tribunes : (a) but theſe precautions the latter 


did not think proper to ſuggeſt; and in regard 


to thoſe abuſes themſelves, which had at firſt 
given riſe to the complaints of the People, no 
farther mention was made of them. (bh) 

As the Senate and Patricians, in the early 
ages of theCommonwealth, kept cloſely united 
together, the Tribunes, for all their perſonal 

(4) Their number ought to have been much greater; and 
they never ought to have accepted the power left to each ofthem, 


of ſtopping by this fingle oppoſition the proceedings of allthe reſt. 


(4) A number of ſeditions were after wards raiſed upon ths 
fame account, 
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privileges, were not able, however, during the 
firſt times after their creation, to gain an ad- 
mittance either to the Conſulſhip, or into the 
Senate, and thereby to ſeparate their condition 
any farther from that of the People, This 
Aituation of theirs, in which it was to be wiſhed 
they might always have been kept, produc- 
ed at firſt excellent effects, and cauſed their 
conduct to anſwer in a great meaſure the ex- 
pectations of the People. The Tribunes 
complained loudly of the exorbitancy of the 
powers poſſeſſed by the Senate and Conſuls; 
and here we muſt obſerve that the power ex- 
erciſed by the latter over the lives of the Citi- 
zens, had never been yet ſubjected, (which 
will probably ſurpriſe the Reader) to any 
known laws, though ſixty years had already 
elapſed ſince the expulſion of the Kings. The 
Tribunes therefore inſiſted, that laws ſhould 
be made in that reſpect, which the Conſuls 
ſhould thenceforwards be bound to follow; and 
that they ſnould no longer be left, in the exer- 
ciſe of their power over the lives of the Citi- 
zens, to their own caprice and wantonneſs. (a) 


(a) © Qnol Populus in ſe jus dederit, eo Conſulem uſu- 
rum; non ipſos libidinem ac licentiam ſuam pro lege ha- 
9e bituros,”-—Tit, Liv. L. ili. §. 9. 
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Equitable as theſe demands were, the Senate 


and Patricians oppoſed them with great 


warmth, and either by naming Dictators, or 


calling in the aſſiſtance of the Prieſts, or by 
other means, they defeated for nine years to- 


gether, all the endeayours of the Tribunes. 


However, as the latter were at that time in ear- 
neſt, the Senate was at laſt obliged to comply; 
and the Lex Terentilla was paſſed, by which 
it was enacted that a general Code of Laws 
ſhould be made. Th $07 
Theſe beginnings ſeemed to promiſe great 
ſucceſs to the cauſe of the People; but unfor- 
runately for them, the Senate found means to 
have it agreed, that the office of Tribune ſhould 
be ſet aſide during the whole time that the Code 
ſhould be framing; they moreover obtained, 
that the ten Men, called Decemvirs, to whom 
the charge of compoſing that Code was to be 
given, ſhould be taken from the body of the 
Patricians: the ſame cauſes, therefore, pro- 
duced again the fame effects, and the power of 
theSenate andConſuls was left in the newCode, 
or laws of the twelve Tables, as undefined as 
before. As to the laws abovementioned, con- 
cerning debtors, which never had ceaſed to be 
bitterly complained of by thePeople, and with 
regard to which ſome ſatisfaction ought in com- 
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mon juſtice, to have been given them, they 
were confirmed, and a new terror added to 
them from the manner in which they were 
worded. 

The true motive of the e when they 
thus truſted the framing of the new laws to a 
new kind of Magiſtrates, called Decemvirs, 
was that, by ſuſpending the ancient office of 
Conſul,” they might have a pretence for ſuſ- 
pending alſo the office of Tribune, and there- 
by rid themſelves of the People, during the 
time that the important buſineſs of framing the 
Code ſhould be carrying on : they even, in or- 
der the better to ſecure that point, placed the 
whole power in the Republic, in the hands of 
theſe new Magiſtrates. But theSenate and Pa- 
tricians experienced then, in their turn, the 
dangerof entruſtingMen with an uncontrouled 
authority, As they themſelves had formerly 
betrayed the truſt which the People had placed 
in them, ſo did the Decemvirs, on this occa- 
fion, likewiſe deceive them. They retained, 
by their own private authority, the unlimited 
power that had been conferred on them, and at 
laſt exerciſed it on the Patricians as well as the 
Plebeians. Both parties thereſore unitedlagainſt 


them, and the Decemvirs were expelled from 
the City. i 
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The former dignities of the Republic were 
reſtored, and with them the office of Tribune. 
Thoſe from among the People who had been 
moſt inſtrumental in deſtroying the power of 
the Decemvirs, were, as it was natural, raiſed 
to the Tribuneſhip ; and they entered upon 
their offices poſſeſſed of a prodigious degree of 
popularity. The Senate and the Patricians 
were, at the ſame time, ſunk extremely low 
in conſequence of the long tyranny which had 
juſt expired; and thoſetwocircumſtances unit- 
ed, afforded the Tribunes but too eaſy an op- 
portunity of making the preſent Revolution 
end as the former ones had done, and con- 
yerting it to the advancement of their own 
power. They got new perſonal privileges to 
be added to thoſe which they already poſſeſ- 
ſed, and moreover procured a law to be enact- 
ed, by which it was ordained, that the reſolu- 
tions taken by the Comitia Tributa (an Aſſem- 
bly in which the Tribunes were admitted to 
propoſe new laws) ſhould be binding upon 


the whole Commonwealth :—by which they 


at once raiſed to themſelves an imperium in im- 
perio, and acquired, as Livy expreſſes it, a 
moſt active weapon. (a) 


(s) Acerrimum telum. 


"Ss 
LF 
” ” * 
33 te 
= - . * hos, 


——— — —— re "PIE 1 
3 — _=_ — * 
& 
— CS 
ths — — — 


2 — 


—— - 
3 898323 — n 
— ͤ — ——— ed 


— 6 


— — — — 


288 THE CONSTITUTION 


From that time great commotions aroſe in 
the Republic, which, like all thoſe before 
them, ended in promoting the power of a few. 
Propoſals for eaſing the People of their debts, 
for dividing with ſome equality amongſt. the 
Citizens the lands which were taken from 
the enemy, and for lowering the rate of the 
intereſt of money, were frequently made by 
the Tribunes. And indeed all theſe were 
excellent regulations to propoſe ; but unfor- 
tunately for the People, the propoſals of them 
were only pretences made uſe of by the Tri- 
bunes for promoting ſchemes of a fatal, though 
ſomewhat remote tendency to public liberty. 
Their real aims were at the Conſulſhip, at 
the Prieſthood, and other offices of Executive 
power, which they were intended to controul, 
and not to ſhare. To theſe views they con- 
tinually made the cauſe of the People ſub- 
ſervient :—1 ſhall relate among other inſtances, 
the manner in which they procured to them- 
ſelves an admittance to the office of Conſul. 

Having during ſeveral years, ſeized every 
opportunity of making ſpeeches to the Peo- 
ple on that ſubject, and even excited ſeditions 
in order to overcome the oppoſition of the 
Senate, they at laſt availed themſelves of the 
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circumſtance of an interregnum (a time, du- 
ring which there were no other Magiſtrates 
in the Republic beſides themſelves) and pro- 
poſed to the Tribes, whom they had aſſem- 
bled, to enact the three following laws: 
the firſt for ſettling the rate of intereſt of 
money; the ſecond for ordaining that no 
Citizen ſhould be poſſeſſed of more than five 
hundred acres of land; and the third, for 
providing that one of the two Conſuls ſhould 
be taken from the body of the Plebeians. 
But on this occaſion it evidently appeared, 
ſays Livy, which of the laws in agitation were 
moſt agreeable to the People, and which, to 
thoſe who propoſed them; for the Tribes ac- 
cepted the laws concerning the intereſt of 
money, and the lands; but as to that con- 
cerning the Plebeian Conſulſhip, they rejected 
it: and both the former articles would from 
that moment have been ſettled, if the Tri- 
bunes had not declared, that the Tribes were 
called either to accept, or reject, all their three 
propoſals at once. (a) Great commotions en- 


(a) * Ab Tribanis, velut per interregnum, concilio 
, Plebis habito, apparuit quæ ex promulgatis Plebi, quz 
* latoribus, gratiora eſſent; nam de fœnore atque agro 
* rogationes jubebant, de plebeio Conſulatu antiquabant : 
& perſeQa utraque res eſſet, ni Tribuni ſe in omnia 
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ſued thereupon, for a whole vear; but at laſt 
the Tribunes, by their perſeyerance in inſiſt- 
ing that the Tribes ſhould vote on their three 
rogations, jointly, obtained their ends, and 
overcame both the oppoſition of the Senate, 
and the reluctance of the People. 

In the ſame manner did the Tribunes get 
themſelves made capable of filling all other 
places of executive power, and public truſt, 
in the Republic. But when all their views 
of that kind were accompliſhed, the Republic 
did not for all this enjoy more quiet, nor 
was the intereſt of thc People better attended 
to than before. New ftruggles then aroſe for 
actual admiſhon to thoſe places; for procu- 
ring them to relations, or friends ; for govern- 
ments of provinces, and commands of armies. 
A few Fribunes, indeed, did at times apply 
themſelves ſeriouſly, out of real virtue and 
love of their duty, to remedy the grievances of 
the People; but both their fellow Tribunes, as 
we may ſee in Hiſtory, and the whole body 
of thoſe Men upon whom the People had, at 
different times, beſtowed Conſulfhips, ZEdile- 
ſhips, Cenſorſhips, and other dignities without 
number, united together with the utmoſt ve- 


*« {ſimul conſulere Plebem dixifſent,” —Tjt, Liv. L. vi. 
939. 


** 
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hernence againſt them; and the real Patriots, 
ſuch as Tiberius Gracchus, Caius Gracchus, 
and Fulvius, conſtantly periſhed in the at- 
tempt. 

I have been ſomewhat explicit on the effects 
produced by the different Revolutions that 
have happened in the Roman Repubiic, be- 
cauſe its Hiſtory is much known to us, and 


we have, either in Dionyſius of Halicarnaſſus, 


or Livy, conſiderable monuments of the more 
ancient part of it. But the Hiſtory of the 


Grecian Commonwealths would alſo have. 


ſupplied us with a number of facts to the 
ſame purpoſe. The Revolution, for inſtance, 


by which the Pifftratioe were driven . out of 


Athens—that by which the Four hundred, and 
afterwards the Thirty, were eſtabliſhed, as 
well as that by which the latter were in their 
turn expelled, all ended in ſecuring the power 
of a few. The Republic of Syracuſe, that 
of Corcyra, of which Thucydides has lefr 
us a pretty full account, and that of Flo- 
rence, of which Machiavel has written the 


Hiſtory, alſo preſents us a ſeries of public 


commotions ended by treaties, in which, as 

in the Roman Republic, the grievances of the 

People, though ever ſo loudly complained of 

in the beginning by thoſe who acted as their 
VU 4 
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defenders, were, in the iſſue, moſt careleſsly 
attended to, or even totally diſregarded. (a) 
But if we turn our eyes towards the Eng- 
liſh Hiftory, ſcenes of a quite rent kind 
will offer themſelves to our view; and we 
ſhall find, on the contrary, that Revolutions 
in England have always been terminated by 
making ſuch proviſions, and only ſuch, as all 
orders of the People were really and indiſ- 
criminately to enjoy. ' 
Moſt extraordinary ſacts, theſe! and which, 
from all the other circumſtances that accom- 
panied them, we ſee, all along, to have been 
owing to the impoſſibility (a point that has 
been ſo much inſiſted upon in former Chap- 
ters) in which thoſe who poſſeſſed the confi- 
dence of the People, were, of transferring to 
themſelves any branch of the Executive au- 
thority, and thus ſeparating their own condi- 
tion from that of the reſt of the People. 
Without mentioning the compacts which 


(a) The Revolutions which have formerly happened 
in France, have all ended like thoſe above mentioned: 
of this a remarkable inſtance may be ſeen in the note(a) 
p. 29, 30. of this Work. The ſame things are alſo to 
be obſerved in the Hiſtory of Spain, Denmark, Sweden, 
Scotland, &c. but I have avoided mentioning States of 
a Monarchical form, till ſome obſervations are made, 


which the Reader will find in the X VIth Chapter, 
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were made with the firſt Kings of the Nor- 
man line, let us only caſt our eyes on Magna 
Charta, which is Hill the foundation of Eng- 
liſh liberty. A number of circumſtances, 
which have been deſcribed in the former part 
of this work, concurred at that time to 
ſtrengthen the Regal power to ſuch a degree, 
that no Men in the State could entertain a 
hope of ſucceeding in any other view than 
that of ſetting bounds to it. How great was 
the union which thence aroſe among all orders 
of the People !—what cxtent, what caution, 
do we ſee in the proviſions made by that 
Great Charter! All the objects for which 
Men naturally wiſh to live in a ſtate of So- 
ciety, were ſettled in its thirty-eight Articles. 
The judicial authority was regulated. The 
perſon and property of the indiv.dual were 
ſecured, The fafety of the Merchant and 
ſtranger was provided for. The higher claſs 
of Citizens gave up a number of oppreſſive 
privileges which they had long ſince accuſ- 
tomed themſelves to look upon as their un- 
doubted rights. (2) Nay, the implements 


(a) All poſſeſſors of lands took the engagement to 
eſlabliſu in behalf of their Tenants and Vaſſals (erg a 
ſuos) the fame liberties which they demanded from the 
Ting. — Mag. Char. Cap. xxxviii. | 
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of tillage of the Bondman, or Slave, were alſo 
ſecured to him; and for the firſt time per- 
haps in the annals of the World, a civil war 
was terminated by making ſtipulations in fa- 
vour of thoſe unfortunate men to whom the 
avarice and luſt of dominion inherent in hu- 
man Nature, continued, over the greateſt part 
of the Earth, to deny the common rights of 
Mankind, 

Under Henry the Third great diſturbances 
aroſe; and they were all terminated by ſolemn 
confirmations given to the Great Charter. 
Under Edward I. Edward II. Edward III. and 
Richard II. thoſe who were intruſted with the 
care of the intereſts of the People, loſt no 
opportunity that offered, of ſtrengthening ſtill 
farther that foundation of public liberty, of 
taking all ſuch precautions as might render 
the Great Charter ſtill more effectual in the 
event.—T hey had not ceaſed to be convinced 
that their cauſe was the ſame with that of all 
the reſt of the People. 

Henry of | ancaſter having laid claim to 
the Crown, the Commons received the law 
from the victorious party. They ſettled the 
Crown upon Henry, by the name of Henry 
the Fourth; and added to the Act of Settie- 
ment, proviſions which the Reader may ſee in 


* 


the ſecond Volume of the Parliamentary Hiſtory 
of England. Struck with the wiſdom of the 
conditions demanded by the Commons, the 
Authors of the Book juſt mentioned, obſerve, 
perhaps with ſome ſimplicity, that the Com- 
mons of England were no fools at that time, 
They ought rather to have ſaid, —The Com- 
mons of England were happy enough to form 
among themfelves an Aſſembly in which every 
one could propoſe what matters he pleaſed, 
and freely diſcuſs them: they had no poſſi- 
Po 3 ; 

bilry left of converting, either theſe advan- 
tages, or in general the confidence which the 
People hid placed in them, to any private 
views of their own : they therefore, without 
loſs of time, endeavoured to ſtipulate uſeful 
conditions with that Power by which they 
ſaw themſelves at every inſtant expoſed to 
be diflolved and diſperſed, and induſtriouſly 
applied themſelves to inſure the ſafety of the 
whole People, as it was the only means they 
had of procuring their own. 

In the long contentions which took place 
between the Houſes of York and Lancaſter, 
the Commons remained ſpectators of diſorders 
which, in thoſe times, it was not in their 
power to prevent: they ſucceſſively acknow- 
ledged the title of the victorious parties; but 
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whether under Edward the Fourth, under 
Richard the Third, or Henry the Seventh, by 
whom thoſe quarrels were terminated, they 
continually availed themſelves of the import- 
ance of the ſervices which they were able to 
perfor to the new eſtabliſhed Sovereign, for 
obtaining effectual conditions in favour of the 
whole body of the People, 

At the acceſſion of James the Firſt, which, 
as it placed a new Family on the Throne of 
England, may be conſidered as a kind of Re- 
volution, no demands were made by the Men 
who were at the head of the Nation, but in 
favour of general liberty. 

After the acceſſion of Charles the Firſt, 
diſcontents of a very ſerious nature began to 
take place, and they were terminated in the 
firſt inſtance, by the Act called the Petition of 
| Right, which is ſtill looked upon as a moſt 
preciſe and accurate delineation of the rights 
of the People. (a) 


(a) The diſorders which took place in the latter part 
of the reign of that Prince, are indeed a compleat con- 
tradition of the aſſertion which is the ſubject of the pre- 
ſent Chapter; but they, at the ſame time, are a no leſs 
convincing confirmation of the truth of the principles laid 
down in the courſe of this Work. The above-mentioned 
diſorders took riſe from that day in which Charles the Firſt 
gave up the power of diſſolving his Parliament ; that is, 
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At the Reſtoration of Charles the Second, 
the Conſtitution being re-eſtabliſhed upon its 
former principles, the former conſequences 
produced by it, began again to take place; 
and we ſee at that era, and indeeed during 
the whole courſe of that Reign, a continued 
ſeries of precautions taken for ſecuring the 
general liberty. 

Laſtly, the great event which took place 
in the year 1689, affords a ſtriking confirm- 
ation of the truth of the obſervation made 
in this Chapter. At this æra the political 
wonder again appeared of a Revolution ter- 
minated by a ſeries of public Acts, in which 
no intereſts but thoſe of the People at large 
were conſidered and provided for; no clauſe, 
even the moſt indirect, was inſerted, either 
to gratify the preſent ambition, or favour the 
future views, of thoſe who were perſonally 
concerned in bringing thoſe Acts to a con- 
cluſion. Indeed, if any thing is capable of 
conveying to us an adequate 1dea of the 
ſoundneſs, as well as peculiarity, of the 
principles on which the Engliſh Goverament 


from the day in which the Members of that Aſſembly ac- 
quired an independent, perſonal, laſting authority, which 
they ſoon began to turn againſt the People who had 
raiſed chem to it, 
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is founded, it is the attentive peruſal of the 
Syſtem of public Compacts to which the 
Revolution of the year 1689 gave riſe, —of 
the Bill of Rights with all its different 
Clauſes, and the ſeveral Acts which under 
two ſubſequent Reigns, till the acceſſion of 
the Houſe of Hanover, were made in order 
to ſtrengthen it. 


F 


Second Diſference.— Ihe Manner after which 
the Laws for the Liberty of the Sayers are 
executed in England. 


HE, ſecond difference which I ſpoke 

of, between the Engliſh Government, 
and that of other free States, concerns the 
important obje& of the execution of the 
Laws. On this article, alſo, we ſhall find 
the advantage to lie on the ſide of the Eng- 
liſh Government; and if we make a com- 
pariſon between the Hiſtory of thoſe States, 
and that of England, it will lead us to the 
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following obſervation, viz. That, though 
in other free States the laws concerning the 
liberty of the Citizens were imperfect, yet, 
the execution of them was ſtill more defec- 
tive. In England, on the contrary, the 
laws for the ſecurity of the Subject, are not 
only very extenſive in their proviſions, but 
the manner in which they are executed, car- 
ries theſe advantages ſtill farther; and Eng- 
liſh Subjects enjoy no leſs liberty from the 
ſpirit both of juſtice and mildneſs, by which 
all branches of the Government are influ- 
enced, than from the accuracy of the laws 
themſelves. 

The Roman Commonwealth will here 
again ſupply us with examples to prove the 
former part of the above aſſertion. When I 


ſaid, in the foregoing Chapter, that, in 
times of public commotion, no proviſions _ 


were made for the body of the People, I 
meant no proviſions that were likely to prove 
effectual in the event. When the People 
were rouſed to a certain degree, or when 
their concurrence was neceſſary to carry 
into effect certain reſolutions, or meaſures, 
that were particularly intereſting to the Men 
in power, the latter could not, with any 
prudence, openly profeſs a contempt for the 


— 
— — — — 
— — — — —— a = 
- 


300 THE CONSTITUTION 


political wiſhes of the People; and fome 
declarations expreſſed in general words, in 
favour of public liberty, were indeed added 
to the laws that were enacted on thoſe occa- 
ſions. But theſe declarations, and the prin- 
ciples which they tended to eſtabliſh, were 
afterwards even openly diſregarded in prac- 
tice. 

Thus, when the People were made to vote, 
about a year after the expulſion of the Kings, 
that the Regal Government never ſhould be 
again eſtabliſhed in Rome, and that thoſe 
who ſhould endeavour to reſtore it, ſhould 
be devoted to the Gods, an article was added, 
which, in general terms, confirmed to the 
Citizens the right they had before enjoyed. 
under the Kings, of appealing to the People 
from the ſentences of death paſſed upon 
them. No puniſhment (which will ſurpriſe 
the Reader) was decreed againſt thoſe who 
ſhould violate this law; and indeed the Con- 


ſuls, as we may fee in Dionyſus of Hali- 


carnaſſus and Livy, concerned themſelves 
but little about the appeals of the Citizens, 
and in the more than military exerciſe of 
their functions, ſported with rights which 
they ought to have reſpected, however im- 
perfectly and looſely they had been ſecured, 
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An article to the ſame purport with the 
above, was afterwards alſo added to the laws 
of the Twelve Tables; but the Decemvirs, 
to whom the execution of thoſe laws was 
at firſt committed, behaved exactly in the 
fame manner, and even worſe than the Con- 


ſuls had done before them; and after they 


were expelled, (a) the Magiſtrates who ſuc- 
ceeded them, appear to have been as little 


tender of the lives of the Citizens. I ſhall, 


among many inſtances, relate one which will 
ſhew upon what ſlight grounds the Citizens 
were expoſed to have their lives taken away. 
Spurius Mælius being accuſed of endea- 


vouring to make himſelf King, was ſum- 


moned by the Maſter of the Horſe, to ap- 
pear before the Dictator, in order to clear 
himſelf of this ſomewhat extraordinary impu- 
tation. Spurius took refuge among the Peo- 
ple; the Maſter of the Horſe purſued him, 
and killed him on the ſpot. The multitude 


(a) At the expulſion cf the Decemvirs, a law was alfo 
enacted that no Magiſtrate ſhould be created from whom 
an appeal could not be made to the People (Mogiftratus 
fine prowecatione. Tit. Liv. L. III. $ 55.) by which the 
People meant to aboliſh the DiRatorſtip: but, from the 


fact which will juſt now be related, and which happened 
about ten years afterwards, we ſee that this law was not 


better obſerved than the others had been. 


< —_— —ͤ —— TR — 
— . ” 


302 THE CONSTITUTION 
having thereupon expreſſed a great indigna- 
tion, the Dictator had them called to his 
Tribunal, and declared that Spurius had been 
lawfully put to death, even though he might 
be innocent of the crime laid to his charge, 
for having refuſed to appear before the Dic- 
tator, when ſummoned to do ſo by the Maſter 
of the Horſe. (a) | 
About one hundred and forty years after 
the times we mention, the law concerning the 
appeals to the People, was enacted for the 
third time. But we do not ſee that it was 
better obſerved afterwards, than it had been 
before: and we not only find it frequently 
violated by the different Magiſtrates of the 
Republic; but the Senate alſo, notwith- 
ſtanding this law, at times made formidable 
examples of the Citizens. Of this we have 
an inſtance 1n the three hundred ſoldiers who 
had pillaged the Town of Rhegium. The 
Senate, of its own authority, ordered them 
all to be put to death. In vain did the Tri- 
bune Flaccus remonſtrate againſt ſo ſevere an 


(a) © Tumultuantem deinde multitudinem, incerta 
exiſlimatione facti, ad concionem vocari juſſit, & Me- 
lium jure cæſgqum pronunciavit, etiamſi regni crimine inſons 
fucrit, gui vocatus @a Magiſiro equitum, ad Didtatorem 
non veniſet. Tit. Liv. L. iv. 5 15. 
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exertion of public juſtice on Roman Citizens ; 
the Senate, ſays Valerius Maximus, never- 
theleſs perſiſted in its reſolution. (a) 

All theſe laws for ſecuring the lives of the 
Citizens, had hitherto been enacted without 
any mention being made of a puniſhment 
againſt thoſe who ſhould violate them. At 
laſt the celebrated Lex Porcia was paſſed, 
which ſubjected to baniſhinent thoſe who 
ſhould cauſe a Roman Citizen to be ſcourged 
and put to death. From a number of inſtan- 
ces poſterior to this law, we ſee that it was 
not better obſerved than thoſe before it had 
been: Catus Gracchus, therefore, cauſed the 
Lex Sempronia to be enacted, by which a 
new ſanction was given to it. But this ſecond 
law did not ſecure his own life, and that of his 
friends, better than the Lex Porcia had done 
that of his brother, and thoſe who had fup- 


(a) Val. Max. L. II. C. 7. The Author does not 
mention the preciſe number of thoſe who were put to 
death on this occaſion ; he only ſays that they were exe- 
cuted fifty at a time, in different ſucceſſive days; but other 
Authors make the number of them amount to four thou- 
fand. Livy ſpeaks of an whole Legion.— Legio Campana 
* gue Rhegium occupaverat, oa, deditione factd ſecuri 
percuſſa eſt.— Tit. Liv. L. xv. Epit.— I bave here fol- 
lowed Polybius, who ſays that only three hundred were 
taken and brought to Rome. 


ſolence ſo far, as Cicero informs us, as to 
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ported him: indeed, all the events which 
took place about thoſe times, rendered it 
manifeſt that the evil was ſuch as was beyond 
the power of any laws to cure.—I ſhall here 
mention a fa& which affords a remarkable 
inſtance of the wantonneſs with which the 
Roman Magiſtrates had accuſtomed them- 
ſelves to take away the lives of the Citizens. 
A Citizen, named Memmius, having put 
up for the Conſulſhip, and publickly can- 
vaſſing for the ſame, in oppoſition to a Man 
whom the Tribune Saturninus ſupported, 
the latter cauſed him to be apprehended, and 
made him expire under blows in the public 
Forum. The Tribune even carried his in- 


give to this act of cruelty, tranſacted in the 
preſence of the whole People aſſembled, the 
outward form of a lawful act of public Juſ- 
tice. (a) : 


(a) The fatal forms of words [crutiatis carmina) uſed 
by the Roman Magiſtrates, when they ordered a Man to 
be put to d:ath, reſounded (ſays Tully in his ſpeech pro 
Rabirio) in the Aſſembly of the People, in which the 
Cenſors had forbidden the common Executioner ever to 
appear. I Lidor colliga manus. Caput obnubito. Arbore in- 
felici ſuſpendito.— Memmius being a conſiderable Citi- 
zen, as we may conclude from his canvaſſing with ſuc- 


Nor were the Roman Magiſtrates ſatisfied 
with committing acts of injuſtice in their 
political capacity, and for the ſupport of the 
power of that Body of which they made a 
part. Avarice and private rapine were at 
laſt added to political ambition. The Pro- 
vinces were firſt oppreſſed and plundered. 
The calamity, in proceſs of time, reached 
Italy itſelf, and the centre of the Republic ; 
till at laſt the Lex Calpurnia de repetundis was 
enacted to put a ſtop to it. By this law, 


an action was given to the Citizens and Allies 


for the recovery of the money extorted from 
them by Magiſtrates, or Men in power ; 
and the Lex Junia afterwards added the pe- 
nalty of baniſhment, to the obligation of 
making reſtitution. 

But here another kind of diſorder NY 
The Judges proved as corrupt, as the Ma- 
giſtrates had been oppreſſive. They equally 
betrayed, in their own province, the cauſe of 


the Republic with which they had been in- 


ceſs for the Conſulſhip, all the great men in the Repub- 
lic took the alarm at the atrocious action of the Tribune: 
the Senate, the next day, iſſued out its ſolemn mandate 
to the Conſuls, 0 provide that the Republic ſhould receive 
20 detriment 3 and the Tribune was killed in a pitched 
batttle that was fought at the foot of the Capitole. 
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truſted; and rather choſe to ſhare in the plun- 


der of the Conſuls, the Prætors, and the 


Proconſuls, than put the laws in force againſt 
them. 

New expedients were, therefore, reſorted 
to, in order to remedy this new evil. Laws 
were made for judging and puniſhing the 
Judges themſelves; and above all, continual 
changes were made in the manner of compo- 


- fing their Aſſemblies. But the malady lay 


too deep for common legal proviſions to re- 
medy. The guilty Judges employed the 
ſame reſources in order to avoid conviction, 
that the guilty Magiſtrates had done; and 
thoſe changes at which we are amazed, 
which were made in the conſtitution of the 
judiciary Bodies, (a) inſtead of obviating the 


(a) The Judges, (over the Aſſembly of whom the 
Prætor uſually preſided) were taken from the body of the 
Senate, till ſome years after the laſt Punic War; when 
the Lex Sempronia, propoſed by Caius S. Gracchus, en- 
ated that they ſhould in future be taken from the 
Equeſtrian Order. The Conſul Cæpio procured after- 
wards a law to be enacted, by which the Judges were to 
be taken from both orders, equally. The Lex Servilia 
ſoon after put the Equeſtrian Order, again in poſſeſſion of 


the Judgments; and the Lex Livia reſtored them intirely 


to the Senate.— The Lex Plautia enacted afterwards, 
that the Judges ſhould be taken from the three Orders 
the Senatorian, Equeſtrian, and Plebeian. The Lex 
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corruption of the Judges, only transferred to 
other Men the profit ariſing from becoming 
guilty of it. It was grown to be a general 
complaint, ſo early as the times ofthe Grac- 
chi, that no Man who had money to give, 
could be brought to puniſhment. (a) Cicero 


ſays, that in his time, the ſame opinion was 


become ſettled and univerſally received; (5) 
and his Speeches are full of his lamentations 
on what he calls the /evity, and the infamy, 
of the public Judgments. 

Nor was the impunity of corrupt Judges, 
the only evil under which the Republic la- 
boured. Commotions of the whole Empire 
at laſt took place. The horrid vexations, 
and afterwards the acquittal, of Aquillius, 
Proconſul of Syria, and of ſome others who 
had been guilty of the ſame crimes, drove 
the Provinces of Aſia to deſperation : and it 
was then, that that terrible war of Mithri- 


Cornelia, framed by the Dictator Sylla, enacted again 


that the Judges ſhould be intirely taken from the body 


of the Senate. The Lex Aurelia ordered anew, that they 

ſhould be taken from the three Orders. Pompey made 

afterwards a change in their number, which he fixed at 

ſeventy-five, and in the manner of eleQting them. And 

laſtly, Cæſar intirely reſtored the Judgments to the Or- 

der of the Senate. | 
(a) App. de Bell, Civo (6) AQ. in Verr. I. 51. 
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dates aroſe, which was uſhered in by the 
death of eighty thouſand Romans, maſſacred 
in one day, inall the Cities of Afia.(a) 

The Laws and public Judgments not only 
thus failed of the end for which they had 
been eſtabliſhed : they even became, at laſt, 
new means of oppreſſion added to thoſe 
which already exiſted. Citizens poſſeſſed of 
wealth, perſons obnoxious to particular Bo- 
dies, or the few Magiſtrates who attempted 
to ſtem the torrent of the general corruption, 
were accufed and condemned; while Piſo, 
of whom Cicero, in his ſpeech againſt him, 
relates things which make the Reader ſhud- 
der with horror, and Verres, who had been 
guilty of enormities of the ſame kind, eſ- 
caped unpunifhed. 

Hence a war aroſe ſtill more formidable 
than the former, and the dangers of which 
we wonder that Rome was able to ſurmount. 
The greateſt part of the Italians revolted at 
once, exaſperated by the tyranny of the pub- 
lic Judgments ; and we find in Cicero, who 
informs us of the cauſe of this revolt, which 
was called the Sccial war, a very expreſſive 
account both of the unfortunate condition of 


(a) Appian, 
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the Republic, and of the perverſion that had 


been made of the methods taken to remedy 
it.“ An hundred and ten years are not 
yet elapſed (ſays he) ſince the law for the 
recovery of money extorted by Magiſtrates 
was firſt propounded by the Tribune Cal- 
purnius Piſo, A number of other laws to 
the ſame effect, continually more and more 
ſevere, have followed: but ſo many per- 
ſons have been accuſed, ſo many condemned, 
ſo formidable a war has been excited in 
Italy by the terror of the public Judgments, 
and when the laws and Judgments have 
been ſuſpended, ſuch an oppreſſion and plun- 
der of our Allies has prevailed, that we may 
truly ſay, that it is not by our own ſtrength, 
but by the weakneſs of others, that we con- 
tinue to exiſt.” (a) 

I have entered into theſe particulars with 


regard to the Roman Commonwealth, be- 


cauſe the facts on which they are grounded, 
are remarkable of themſelves, and yet no 
juſt concluſion could be drawn from them, 
unleſs a ſeries of them were preſented to 
the Reader. Nor are we to account for 
theſe facts, by the luxury which prevailed 
in the latter ages of the Republic, by the 


(a) See Cic. de Off, L. II. § 75. 
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corruption of the manners of the Citizens, 
their degeneracy from their ancient princi- 
ples, and ſuch like looſe general phraſes, 
which may perhaps be uſeful to expreſs the 
manner itſelf in which the evil became ma- 
nifeſted, but by no means account for the 
cauſes of it. 

The above diſorders aroſe from the very 
nature of the Government of the Republic, 
—of a Government in which the Executive 
and Supreme Power being made to centre 
in the Body of thoſe in whom the People 
had once placed their confidence, there re- 
mained no other effectual Power in the State 
that might render 1t neceſſary for them to 
keep within the bounds of juſtice and de- 
cency. And, 1n the mean time, as the 
People, who were intended as a check over 
that Body, continually gave a ſhare in this 
Executive authority to thoſe whom they 
intruſted with the care of their intereſts, they 
increaſed the evils they complained of, as it 
were at every attempt they made to remedy 
them; and inſtead of raiſing up Opponents 
to thoſe who were become the enemies of 
their liberty, as it was their intention to do, 
they continually {ſupplied them with new 
Mos” ooo i 
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From this ſituation of affairs, flowed as an 
unavoidable conſequence, that continual de- 
ſertion of the cauſe of the People, which, 
even in time of Revolutions, when the paſ- 
fions of the People themſelves were rouſed, 
and they were in a great degree united, ma- 
nifeſted itſelf in ſo remarkable a manner. 
We may trace the ſymptoms of the great 
political defect here mentioned, in the ear- 
lieſt ages of the Commonwealth, as well as 
in the laſt ſtage of its duration. In Rome, 
while ſmall and poor, it rendered vain what- 
ever rights or power the People poſſeſſed, and 
blaſted all their endeavours to defend their 
liberty, in the ſame manner as, in the more 
ſplendid ages of the Commonwealth, it ren- 
dered the moſt ſalutary regulations utterly 
fruitleſs, and even inſtrumental to the am- 
bition and avarice of a few, The prodi- 
gious fortune of the Republic, in ſhort, did 
not create the diſorder, it only gave full 
ſcope to it. | 
Bur if we turn our view towards the Hi- 
ſtory of the Engliſh Nation, we ſhall ſee 
how, from a Government in which the above 
defects did not exiſt, different conſequences 
have followed :—how cordially all ranks of 
Men have always united together to lay 
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under proper reſtraints this Executive power, 
which they knew could neyer be their own. 

In times of public Revolutions, the greateſt 
care, as we have before obſerved, was taken 

to aſcertain the limits of that Power; and 

after peace had been reſtored to the State, 

thoſe who remained at the head of the Na- 

tion, continued to manifeſt an unwearied 

jealouſy in maintaining thoſe advantages 
which the united efforts of all had obtained. 

Thus it was made one of the Articles of 

3 Magna Charta, that the Executive Power 
ſhould not touch the perſon of the Subject, 

but in conſequence of a judgment paſſed 

upon him by his peers: and ſo great was 

afterwards the general union in maintaining 

| h this law, that the Trial by Fury, that admira- 
| dle mode of proceeding which ſo effectually 
| ſecures the Subject againſt all the invaſions 
| of Power, even (what ſeemed ſo difficult to 
| attain) againſt thoſe which might be made 
| under the ſanction of Judicial authority, has 
| been preſerved to this day. It has even been 
preſerved in all its original purity, though 

| the fame has been ſucceſſively ſuffered to 
| decay, and then to be loſt, in the other 
| Countries of Europe, where it had been for- 
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merly known.(a) Nay, though this privi- 
lege of being tried by one's peers, was at 
firſt a privilege of Conquerors and Maſters, 
excluiively appropriated to thoſe parts of Na- 
tions which had originally invaded and ſub— 
dued the reſt by arms, it has in England been 
ſucceſſively extended to every Order of the | 
People. | 
And not only the perſon, but alſo the pro- 
perty of the individual, has been ſecured 
againſt all arbitrary attempts from the Exe- 


(a) The Trial by Jury was in uſe among the Normans 
long before they came over to Englard; but it is now 
utterly loſt in that Province : it even began very early 
to degenerate there from its firſt inſtitution; we ſee in 
Hale's Hiſtory of the Common Law of England, that the 
unanimi y among Jurymen was not required in Normandy 
| for making a verdi&, a good verdict; but when Jurymen 
1 diſſen ted, a number of them was taken out, and others 
added in their ſtead, till an unanimity was procured.— 
| In Sweden, where, according to the opinion of the 
: Learned in that Country, the Trial by Jury had its firſt 
: origin, only ſome forms of that Inſtitution are now pre- 
ſerved in the lower Courts in the Country, where ſets of 
Jurymen are eſtabliſted for life, and have a ſalary ac- 
cordingly. See Robinſon's State of Swweden.—And in 
Scotland, the vicinity of England has not been able to 
preſerve to the Trial by Jury its genuine ancient form: 
the unanimity among Jurymen is not required there, as 
I have been told, to form a Verdict; but the majority 
is deciſive. | 
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cutive power; and the latter has been ſuc- 


_ ceſtively reſtrained from touching any part 


of the property of the Subject, even under 
pretence of the neceſſities of the State, any 
otherwiſe than by the free grant of the Re- 
pre ſentatives, of the People. Nay, ſo true 
and perſevering has been the zeal of theſe Re- 
preſentatives, in aſſerting on that account the 
intereſts of the Nation, from which they 
could not ſeparate their own, that this privi- 
lege of taxing themſelves, (which was in the 
beginning grounded on a moſt precarious 
tenure, and only a mode of governing adopt- 
ed by the Sovereign for the ſake of his own 
convenience) has become, in length of time, 
a ſettled right of the People, which the Sove- 
reign has found it at laſt neceſſary ſolemaly 
and repeatedly to acknowledge. 

Nay more, the Repreſentatives of the Peo- 
ple have applied this Right of Taxation to a 
fill nobler uſe than the mere preſervation of 
property ; they bave, in proceſs of time, 
ſucceeded in converting it into a regular and 
conſtitutiopal rncans of influencing the mo- 
tions of the Executive Power. By means 
of this Right, they have gained the advan- 
tage of being conſtantly called to concur in 
the mcatures of the Sovereign,—of having tie 
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greateſt attention ſhewn by him to their re- 
queſts, as well as the higheſt regard paid to 
any engagements that he enters into with 
them. Thus has it become at laſt the pecu- 
liar happineſs of Engliſh Subjects (to what- 
ever other People, either ancient or modern, 
we compare them) to enjoy a ſhare in the Go- 
vernment of their Country, by electing Re- 
preſentatives, who, by reaſon of the peculiar 
circumſtances they are placed in, and the ex- 
tenſive rights they poſſeſs, are both willing 
faithfully to ſerve thoſe who have appointed 
them, and able to do it. 

And indeed the Commons have not reſted 
ſatisfied with eſtabliſhing, once for all, the 
proviſions for the liberty of the People which 
have been juſt mentioned. They have after- 
wards made the preſervation of them, the 
firſt object of their cares, (a) and taken every 
opportunity of giving them new life and 
vigour. 

Thus, under Charles the Firſt, when at- 


(a) The firſt operation oſ the Commons, at the begin- 
ning of a Seſſion, is to appoint four grand Committees. 
The one is a Committce of Religion, another of Griey- 
ances, another of Courts of Jultice, and anotherof Trade: 
they are to be ſtanding Committees during the whole 
Seſſion, | 
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tacks of a moſt alarming nature had been 
made on the privilege of the People to grant 
free ſupplies to the Crown, the Commons 
vindicated, without loſs of time, that great 
right of the Nation, which is the Conſtitu- 
tional bulwark of all others, and haſtened to 
oppugn, in their beginning, every precedent 
of a practice that muſt in the end have pro- 
duced the ruin of public liberty. 

They even extended their care to abuſes 
of every kind. The judicial authority, for 
inſtance, which the Executive Power had 
imperceptibly aſſumed to itſelf, both with 
re ſpect to the perſon and property of the in- 
dividual, was abrogated by the Act which 
aboliſhed the Court of Star-Chamber ; and 
the Crown was brought back to its true Con- 
ſtitutional office, viz, the countenancing, and 
ſupporting with its ſtrength, the execution 
of the Laws. | 

The ſubſcquent endeavours of the Legiſla- 
ture have carried even to a fl1!] greater extent 
the above privileges of the People: they have 
moreover ſucceeded in reſtraining the Crown 
from any attempt to ſeize and confine, even 
for the ſhorteſt time, the perſon of the Sub- 
ject, unleſs it be in the caſes aſcertained by the 
Law, of which the Judges of it are to decide, 
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Nor has this extenfive unexampled free- 
dom, at the expence of the Executive Power, 
been made, as we might be inclinable to 
think, the excluſive appropriated privilege of 
the great and powerful. It is to be enjoyed 
alike by all ranks of Subjects: nay, it was 
the injury done to a common Citizen that 
gave Exiſtence to the Act which has com- 
pleated the ſecurity of this intereſting branch 
of public liberty. The oppreſſion of an 
* obſcure individual,” ſays Judge Black- 
ſtone, gave riſe to the famous Habeas Corpus 
« Act:“ Junius has quoted this obſervation 
of the Judge; and the ſame is well worth 
repeating a third time, for the juſt idea ir 
conveys of that readineſs of all Orders of 
Men to unite in defence of common liberty, 
which is a characteriſtic circumſtance in the 
Engliſh Government. (a) 

And this general union, in favour of pub- 
lic liberty, has not been confined to the fra- 


{a) The individual here alluded to was one Francis 
Jenks, who having made a motion at Guildhall, in the 
year 1656, to petition the King for a new Parliament, 
was examined before the Privy Council, and afterwards 
committed to the Gatehouſe, where he was kept about 
two months, tirough'the delays made by the ſeveral Judges 
to whom he applied, in granting him a Habeas Corpus 
See the Stare Trials, Vol. vii. Anno 1676, 
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ming of Jaws for its ſecurity. It has operated 
with no leſs vigour in bringing to puniſhment 
ſuch as have ventured to infringe them; and 
the Sovereign has conſtantly found it neceſſary 
to give up the violators of thoſe laws, even 
when his own ſervants, to the Juſtice of their 
Country, 

Thus we fird, ſo early as the reign of Ed- 
ward the Firſt, Judges who were convicted of 
having committed exactions in the exerciſe 
of their offices, to have been condemned by 
a ſentence of Parliament. (a) From the im- 
menſe fines which were laid upon them, and 
which it ſeems they were in condition to pay, 
we may indeed conclude that, in thoſe early 
ages of the Conſtitution, the remedy was 
applied rather late to the diſorder ; but yet 
it was at laſt applied. 

Under Richard the Second, examples of 
the ſame kind were renewed. Michael dela 
Pole, Earl of Suffolk, who had been Lord 
Chancellor of the kingdom, the Duke of Ire- 
land, and the Archbiſhop of York, having 


(a) Sir Ralph de Hergham, Chief Juſtice of the 
King's Bench, was fined 7000 marks; Sir Thomas 
Wayland, Chief Juſlice of the Common Pleas, had his 
whole eſtate forfeited ; and Sir Adam de Stratton, Chief 
Baron of the Exchequer, fined 34000 marks, 
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abuſed their power by carrying on deſigns 
that were ſubverſive of public liberty, were 
declared guilty of High- treaſon; and a num- 
ber of Judges who, in their judicial capacity, 
had acted as their inſtruments, were involved 
in the ſame condemnation. (a) 

Under the reign of Henry the Eighth, Sir 
Thomas Empſon, and Edmund Dudley, who 


(a) The moſt conſpicuous among theſe Judges were 
Sir Robert Belknap, and Sir Robert Treſilian, Chief 
Juſtice of the King's Bench. The latter had drawn 
up a firing of queſtions calculated to confer a deſpotic 
authority on the Crown, or rather on the Miniſters 
above named, who had found means to render them- 
ſelves intire Maſters of the perſon of the King. Theſe 
queſtions Sir Robert Treſilian propoſed to the Judges, 
who had been ſummoned for that purpoſe, and they 
gave their opinions in favour of them. One of theſe 
opinions of the Judges, among other, tended to no 
leſs than to annihilate, at one ſtroke, all the rights of 
the Commons, by taking from them that important 
privilege mentioned before, of ſtarting and freely dif 
cuſſing, whatever ſubjects of debate they think proper: 
—the Commons were to be reſtrained, under pain of 
being puniſhed as traitors, from proceeding upon any 
artic'es beſides thoſe limited to them by the King. All 
thoſe who had had a hand in the above declarations of 


the judges, were attainted of high treaſon, Some were 


hanged ; among them was Sir Robert Treſilian; and 
the others were only baniſhed, at the interceſſion of the 
Biſhops, —See the Parl. Hiſtory of England, Vol. I. 
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had been the promoters of the exactions com- 
mitted under the preceding reign, fell victims 
to the zeal of the Commons for vindicating 


the cauſe of the People. Under King James 
the Firſt, Lord Chancellor Bacon experi- 


enced, that neither his high dignity, nor 


great perſonal qualifications, could ſcreen 
him from having the ſevereſt cenſure paſſed 


upon him, for the corrupt practices of which 


he had ſuffered himſelf to become guilty. 
And under Charles the Firſt, the Judges ha- 
ving attempted to imitate the example of the 
Judges under Richard the Second, by deliver- 
ing opinions ſubverſive of the rights of the 
People, found the ſame ſpirit of watchfulneſs 
in the Commons, as had proved the ruin of 
the former. Lord Finch, Keeper of the 
Great Seal, was obliged to fly beyond fea. 
The Judges Davenport and Crawley were 
impriſoned ; and Judge Berkley was ſeized 
while ſitting upon the Bench, as we find in 
Ruſhworth. 

In the reign of Charles the Second, we 
again find freſh inſtances of the vigilance of 
the Commons. Sir William Scroggs, Lord 
Chief Juſtice of the King's-Bench, Sir Francis 
North, Chief Juſtice of the Common Pleas, 
Sir Thomas Jones, one of the Judges of the 
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King's-Bench, and Sir Richard Weſton, one 
of the Barons of the Exchequer, were im- 
peached by the Commons, for partialities 
ſhewn by them in the adminiſtration of juſ- 
tice; and Chief Juſtice Scroggs, againſt 
whom ſome poſitive charges were well pro- 
ved, was removed from his employ ments, 

The ſeveral examples offered here to the 
Reader, have been taken from ſeveral different 
periods of the Engliſh Hiſtory, in order to 
ſhew that neither the influence, nor the dig- 
nity, of the infractors of the laws, even when 
they have been the neareſt S-rvants of the 
Crown, have ever been able to check the 
zeal of the Commons iu aſſerting the rights 
of the People. Other examples might per- 
haps be related to the ſame purpoſe; though 
the whole number of thoſe to be met with, 
will, upon enquiry, be found the ſmaller as 
the danger of infringing the laws has always 
been indubitable. 

So much regularity has even, (from all 
the circumſtances above mentiones) been in- 
troduced into the operations of the Executive 
Power in England, —ſuch an exact Juſtice 
have the People been accuſtomed, in conſe— 
quence, to expect from that quarter, that 
even the Sovereign, for his having once ſuf- 
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fered himſelf perſonally to violate the ſafety 
of the ſubject, did not eſcape ſevere cenſure, 
The attack made by order of Charles the 
Second, on the perſon of Sir John Coventry, 
filled the Nation with aſtoniſhment ; and this 
violent gratification of private paſſion, on 
the part of the Sovereign (a piece of ſelf- 
indulgence with regard to inferiors, which 
whole claſſes of individuals in certain Coun- 
tries almoſt think that they have a right to) 
excited a general ferment. © This event 
(ſays Biſhop Burnet) put the Houſe of Com- 
mons in a furious uproar....It gave great ad- 
vantages to all thoſe who oppoled the Court; 
and the names of the Court and Country party, 
which till now had ſeemed to be forgotten, 
were again revived.”(a) 

Theſe are the limitations that have been 
fer, in the Engliſh Government, on the ope- 
rations of the Executive Power: limitations 
to which we find nothing comparable in any 
other ſree States, ancient or modern; and 
which are owing, as we have ſeen, to that 


(a) See Burnet's Hiſtory, Vol. I. Anno 1669,—An 
Act of Parliament was made on this occaſion, for giving 
a farther extent to the proviſions before made for the per- 
ſonal ſecurity of the Subject; which is Kill called the 
Ceventry Act. SY 
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very circumſtance which ſeemed at firſt ſight 
to prevent the poſſibility of them, I mean the 
greatneſs and unity of that Power ; the effect 
of which has been, in the event, to unite 
upon the ſame object, the views and efforts 
of all Orders of the People. : 

From this circumſtance, that is, the pecu- 
har ſtrength and ſtability of the Executive 
Power in England, another moſt advantage- 
ous conſequence has followed (which has been 
before taken notice of, and which it is not 
improper to mention again here, as this 
Chapter is intended to confirm the principles 
laid down in the former ones) I mean the un- 


of mutual juſtice which thereby continues to 
be diffuſed through all orders of Subjects. 
Though ſurrounded by the many bounda- 
ries that have juſt now been deſcribed, the 
Crown, we muſt obſerve, has preſerved its 
Prerogative undivided. It ſtill poſſeſſes its 
whole effective ſtrength, and is only tied by 
its own engagements, and the conſideration 
of what it owes to its deareſt intereſts. 
The great, or wealthy men in the Nation, 
who, aſſiſted by the body of the People, have 
ſucceeded in reducing the exerciſe of its au- 
1 2 
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thority within ſuch well defined limits, can 
have no expectation that it will continue to 
confine itſelf within them, any longer than they 
themſelves continue, by the juſtice of their 
own conduct, to deſerve that ſupport of the 
People which alone can make them appear 
of any conſequence in the eye of the Sove- 
reign, — no probable hopes that the Crown 
will continue to obſerve thoſe laws by which 
their wealth, dignity, and liberty, are pro- 
tected, any longer than they themſelves alſo 
continue to obſerve them. 

Nay more, al] thoſe claims of their rights 
which they continue to make againſt the 
Crown, are encouragements which they give 
to the reſt of the People to aſſert their own 
rights againſt them. Their conſtant oppo- 
ſition to all arbitrary proceedings of that 
Power, is a continual declaration they make 
againſt any acts of oppreſſion, which the ſu- 
perior advantages they enjoy, might intice 
them to commit on their inferior fellow ſub- 
jc&ts.—Nor was that ſevere cenſure, for in- 
ſtance, which they concurred in paſſing on an 
unguarded violent action of their Sovereign, 
only a reſtraint put on the perſonal actions of 
future Engliſh Kings: no, it was a much 
more extenſive proviſion for the ſecuring of 
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public liberty;—it was a ſolemn engagement 
entered into by all the powerful M-n in the 
State to the whole body of the People, ſcru- 
pulouſly to reſpect the perſon of the loweſt 
among them, 

And indeed the conſtant tenour of the con- 
duct even of the two Houſes of Parliament, 
ſhews us that the above obſeryations are not 
matters of mere ſpeculation, From the ear- 
lieſt times we ſee the Members of the Houſe 
of Commons to have been very cautious not 
to aſſume any diſtinction that might alienate 
from them the affections of the reſt of the 
People.(a) Whenever thoſe privileges which 
were neceſſary to them for the diſcharge. of 
their truſt have proved burdenſome to the 
Community, they have retrenched them. 
And thoſe of their Members who have ap- 
plied either theſe privileges, or in general 


(a) In all caſes of public offences, down to a ſimple 
breach of the peace, the Members of the Houſe of Com- 
mons have no privilege whatever above the reſt of the 


People: they may be committed to priſon by any Juſ- 


tice of the peace; and are dealt with afterwards in the 
ſame manner as any other Subjecis, With regard to 
civil matters, their only privilege is to be free from Ar- 
reſts during the time of a Seſſion, and forty days before, 
and forty days after; but they may be ſued, by proceſs 
azainlt their goods, for any juſt debt during that time. 
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that influence which they derived from their 
ſituation, to any oppreſſive purpoſes, they 
themſelves have endeavoured to bring to pu- 
niſnment. 

Thus, we ſee, that, in the reign of James 
the Firſt, Sir Giles Mompeſſon, a Member 
of the Houſe of Commons, having been 
guilty of Monopolies and other acts of great 
oppreſſion on the People, was not only ex- 
peiled, but impeached and proſecuted with 
the greateſt warmth by the Houſe, and finally 
condemned by the Lords to be publicly de- 
graded from his rank of a Knight, held fer 
ever an infamous perſon, and impriſoned 
during life. 

In the ſame reign, Sir John Bennet, who 
Was allo a Member of the Houſe of Commons, 
having been found to have been guilty of 
ſeveral corrupt practices, in his capacity of 
Judge of the Prerogative Court of Canterbury, 
ſuch as taking exorbitant fees, and the like, 
was expelled the Houſe, and proſccuted for 
theſe offences, 

In the year 1641, Mr. Herry Benſon, 
Member for Knarcſborough, having teen de- 
tected in ſelling protections, experienced like- 
wile the indignation of the Houle, and was 
expelled. =» 
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In fine, in order as it were to make it com- 
pleatly notorious, that neither the condition 
of Repreſentative of the People, nor even any 
degree of influence in their Houſe, could ex- 
cuſe any one of them from ſtrictly obſerving 
the rules of juſtice, ihe Commons did on one 
occaſion pals the moſt ſevere cenſure they had 
power to inflict, upon their Speaker himſelf, 
for having, in a ſingle inſtance, attempted ta 
convert the diſcharge of his duty as Speaker, 
into a means of private emolument. Sir 
John Trevor, Speaker of the Houſe of Com- 
mons, having, in the ſixth year of the reign 
of King William, received a thouſand gui- 
neas from the City of London, as a gra- 
de tuity for the trouble he had taken with 
e regard to the paſling of the Orphan Bill,” 
was voted guilty of a High crime and miſ- 
demeanour, and expelled the Houſe. Even 
the inconſiderable ſum of twenty guineas 
which Mr. Hungerford, another Member of 
that Houſe, had been weak enough to accept 
on the ſame ſcore, was looked upon as deſer- 
ving the notice of the Houſe; and he was 
likewiſe expelled. (a) 


(4) Qther examples of the attention of the Houſe of 


Commons to the conduct of their Members, might be 
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If we turn our view towards the Houſe of 
Lords, we ſhall find that they alſo have con- 
ſtantly taken care, that their peculiar privi- 
leges ſhould not prove impediments to the 
common juſtice which is due to the reſt of the 
People. (a) They have conſtantly agreed to 
every juſt propoſal that has been made to them 
on that ſubject by the Commons: and in- 
deed, if we conſider the numerous and op- 
pre ſſive privileges claimed by the Nobles in 
moſt other Countries, and the vehement ſpirit 
with which they are commonly aſſerted, we 
Mall think it no ſmall praiſe to the body of 
the Nobility in England (and alſo to the na- 


produced, either before, or after, that which is men- 
tioned here. The Reader may, for inſtance, ſee the re- 
lation of their proceedings in the affair of the South Sea 
Company Scheme; and a few years after, in that of the 
Charitable Corporation; a fraudulent ſcheme particularly 
oppreſſive to the poor, for which ſeveral Members were 
expelled, 

(a) In coſe of a public offence, or even a ſimple breach 
of the peace, a Peer may be committed, till he finds 
bail, by any Juſtice of the peace: and Peers are to be 
tried by the common courſe of law, for all effer.ces under 
felony. With regard to civil matters, they are at all 
times free from arre/?;; but execution may be had againſt 
their effects, in the ſame manner as againſt thoſe of 
other Subjects, 
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ture of that Government of which they make 
a part) that it has been by their free conſent 
that their privileges have been confined to 
what they now are; that is to ſay, to no 
more, in general, than what is neceſſary to 
the accompliſhment of the end and conſtitu- 
tional deſign of that Houſe. 

In the exerciſe of their Judicial authority 
with regard to civil matters, the Lords have 
manifeſted a fpirit of equity nowiſe inferior to 
that which they have ſhewn in their Legiſla- 
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| tive capacity. They have, in the diſcharge 
of that function, (which of all others is ſo Wi 
N liable to create temptations) ſhewn an un- 1 
: corruptneſs really ſuperior to what any judi- 4 
cial Aſſembly in any other Nation can boaſt. 15 1 
] Nor dol think that I run any riſk of being 1 
contradicted, when I ſay that the conduct of 1 
; the Houſe of Lords, in their civil judicial 4 
; capacity, has conſtantly been ſuch as has kept | j 
þ them above the reach of even ſuſpicion or : | 
4 ſlander. i 
3 Even that privilege which they enjoy, of | | 
excluſively trying their own Members, in caſe . 


of any accuſation that may affect their life 
(a privilege which we might at fiiſt ſight 
think repugnant to the idea of a regular Go- 
vernment, and even alarming to the reſt of 
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the People) bas conſtantly been made uſe of 
by the Lords to do juſtice to their fellow 
Subjects; and if we caſt our eyes either on 
the collection of the State Trials, or on the 
Hiſtory of England, we ſhall find very few 
examples, if any, of a Peer, really guilty of 
the offence laid to his charge, that has derived 
any-advantage from his not being tried by a 
Jury of Commoners. 

Nor has this juſt and moderate conduct of 
the two Houſes of Parliament in the exerciſe 
of their powers (a moderation ſo unlike what 
has been related of the conduct of the power- 
ful Men in the Roman Republic) been the 
only happy conſequence of that ſalutary jea- 
louſy which thoſe two Bodies entertain of the 
power of the Crown. The ſame motive has 
alſo engaged them to exert their utmoſt en- 
deavours to put the Courts of Juſtice under 
proper reſtraints: a point of the higheſt im- 
portance to public liberty. 

They have, from the earlicſt times, pre- 
ferred complaints againſt the influence of the 
Crown over theſe Courts, and at Jaſt procured 
Laws to be enact d in order to prevent it: all 
which meaſures, we muſt obſcrve, were ſtrong 
declarations that no Subjects were to think 
themſelves exempt from ſubmitting to the 
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uniform courſe of the Law. And the ſevere 
examples which they have concurred to make 
on thoſe Judges who had rendered themſelves 
the inſtruments of the paſſions of the So- 
vereign, or of the views of his Miniſters, are 
alſo awful warnings to the Judges who have 
ſucceeded them, never to attempt to deviate 
in favour of any, the moſt powerful, indi- 
viduals, from that ſtrait line of Juſtice, which 


the joint Wiſdom of the three branches of 


the Legiſlature, has once marked out to 
them. 

This fingular ſituation of the Engliſh Judges 
relatively to the three Conſtituent Powers of 
the State, (and alſo the formidable ſupport 
which they are certain to receive from them 
as long as they continue to be the faithful 
Miniſters of Juſtice) has at laſt created ſuch 
an impartialitv in the diſtribution of public 
Juſtice in England, has introduced into the 
Courts of Law the practice of ſuch a thorough 
diſregard of either the influence or wealth 
of the contending. Parties, and procured to 
every individual, both ſuch an eaſy acceſs to 
theſe Courts, and ſuch a certainty of redreſs 


in them, as ate not to be paralleled in any 


other Government. — Philip de Comines, ſo 
long as three hundred years ago, commended 
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in ſtrong terms the exactneſs with which 
Juſtice is done in England to all ranks of 
Subjects; (4) and the impartiality with 
which the ſame is adminiſtered in theſe days, 
will, with ſtill more reaſon, create the ſurpriſe 
of every Stranger who has an opportunity of 
obſerving the cuſtoms of this Country. (5) 


(a) See page 40 of this Work. 
; (4) A little after I came to England for the firſt time 
(if the Reader will give me leave to make mention of 
myſelf in this caſe) an action was brought in a Court 
of Juſtice againſt a Prince very nearly related to the 
Crown; and a Noble Lord was alſo, much about that 
time, engaged in a law-ſuit for the property of ſome va- 
Juable lead-mines ia Yorkſhire, I could not but obſerve, 
that in both theſe caſes a deciſion was given again the 
two moſt powerful parties; though I wondered but 
little at this, becauſe I had before heard much of the 
impartiality of the law proceedings in England, and 
was prepared to ſee inſtances of that kind, But what 
I was much ſurpriſed at, I confeſs, was that nobody 
appeared to be in the leaſt ſo, not even at the ſtrictneſs 
with which the ordinary courſe of the law had, parti- 
cularly in the former caſe, been adhered to,—and that 
thoſe proceedings which I was diſpoſed to confider as 
great infiances of Juſtice, to the production of which 
ſome circumſtances peculiar to the times, at eaſt ſome 
uncommon virtue or ſpirit on the part of the Judges, 
muſt have more or leſs co-operated, were looked upon 


by all theſe whom I heard ſpeak about it, as being no- 


thing moze than the common and expected courſe of 
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Indeed, to ſuch a degree of impartiality 
has the adminiſtration of public Juſtice been 
brought in England, that it is ſaying nothing 
beyond the exact truth, to affirm that any 
violation of the laws, though perpetrated by 
Men of the moſt extenſive influence, nay, 
though committed by the ſpecial direction of 
the very firſt Servants of the Crown, will be 
publicly and compleatly redreſſed. And the 
very loweſt of ſubjects will obtain ſuch re. 
dreſs, if he has but ſpirit enough to ſtand 
forth, and appeal to the laws of his Coun- 
try,—Moſt extraordinary circumſtances theſe! 
which thoſe who know the difficulty that 
there is in eſtabliſhing juſt laws among Man- 
kind, and in providing afterwards for their 
due execution, only find credible becauſe they 
are matters of fact, and can only begin to 
account for when they look up to the conſti- 
tution of the Government itſelf; that is to 
ſay, when they conſider the circumſtances in 
which the Executive Power, or the Crown, 
is placed in relation to the two Bodies that 
concur with it to form the Legiſlature, — the 
circumſtances in which thoſe twa Aſſemblies 


things. This eircumſtance became a ſtrong induce- 


ment to me to inquire into the nature of a Government 


by which ſuch effects were produced. 
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are placed in relation to the Crown, and to 
each other, —and the ſituation in which all 
the three find themſelves with reſpect to the 
whole Body of the People. (a) 


(a) The aſſertion above made with reſpe& to the 
impartiality with which Juſtice is, in all caſes, admi- 
niſteredin England, not being of a nature to be proved 
by alledging ſingle facts, I have entered into no par- 
ticulats on that account. However, I have ſub- 
Joined here two caſes which, I think, cannot but ap- 
pear remarkable to the Reader. 

The firſt is the caſe of the proſecution commenced 
in the year 1763, by ſome Journeymen Printers, againſt 
the King's Meſſengers, for apprehending and impri- 
ſoning them for a ſhort time, by virtue of a General 
Warrant from the Secretaries of State; and that which 
was afterwards carried on by another private individual, 
againſt one of the Secretaries themſelves, In theſe 
actions, all the ordinary forms of proceeding uſed in 
caſes of actions between private Subjects, were ſtrictly 
adhered to; and both the Secretary of State, and the 
Meſſengers, were, in the end, condemned. Vet, 
which it is fit the Reader ſhould obſerve, from all the 
circumſtances that accompanied this affair, it is difficult 
to propoſe a caſe in which Miniſters could, of them- 
ſelves, be under greater temptations to exert an undue 
influence to hinder the ordinary courſe of juſtice. 
Nor were the Acts for which thoſe Miniſters were con- 
demned, Acts of evident oppreſſion, which nobody 
could be found to juſtify. They had done nothing but 
follow a practice of which they found ſeveral prece- 
dents eſtabliſhed in their Offices; and their caſe, if 
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In fine, a very remarkable circumſtance in 
the Engliſh Government, (and which alone 
evinces ſomething peculiar and excellent in 
its Nature) is that ſpirit of extreme mildneſs 


Jam well informed, was ſuch, that moſt individuals, 
under ſimilar circumſtances, would have thought them- 
ſelves authoriſed to have acted as they had done. 

The ſecond caſe I propoſe to relate, affords a ſingu- 
lar inſtance of the confidence with which all Subjects 
in England claim what they think their juſt rights, 
and of the certainty with which the remedies of the 
law are in all caſes open to them. The fact I mean, 
is the Arreſt executed in the reign of Queen Anne, in 
the year 1708, on the perſon of the Ruſſian Ambaſſa- 
dor, by taking him out of his Coach for the ſum of 
fifty pounds.—And the conſequences that followed this 
fact are ſtill more remarkable. The Czar highly re- 
ſented this affront, and demanded that the Sheriff of 
Middleſex, and all others concerned in the Arreſt, 
ſhould be puniſhed with inſtant death. © But the 
„Queen,“ (to the amazement of that deſpotic Court, 
ſays Judge Blackſtone, from whom I borrow this fact) 
the Queen directed the Secretary of State to inform 
*© him, that ſhe could inflict no puniſhment upon any, 
the meaneſt, of Her Subjects, unleſs warranted by 
the law of the land.” An act was afterwards paſſed 
to free from arreſts the perſons of foreign Miniſters, 
and ſuch of their Servants as they have delivered a 
lift of, to the Secretary of State. A copy of this Act, 
elegantly engrofled 'and illuminated, continues Judge 
Blackſtone, was ſent to Moſcow, and an Ambaſſador 
extraordinary commiſſioned to deliver it. 
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with which Juſtice in criminal caſes, is ad- 
miniſtered in Eng'and; a point with regard 
to which England differs from all other 
Countries in the World. 

When we conſider the puniſhments in uſe 
in the other States of Europe, we wonder 
how Men can be brought to treat their fel- 
 lJow-creatures with ſo much cruelty ; and the 
bare conſideration of thoſe puniſhments would 
ſufficiently convince us (ſuppoſing we did 
not know the fact from other circumſtances) 
that the Men in thcſe States who frame the 
laws, and prefide over their execution, have 
little apprehenſion that either they, or their 
friends, will ever fall victims to thoſe laws 
which they thus raſhly eſtabliſh. 

In the Roman Republic, circumſtances of 
the ſame nature with thoſe juſt mentioned, 
were allo productive of the greateſt defects 
in the kind of criminal Juſtice which took 
place in it. That claſs of Citizens who were 
at the head of the Republic, and who knew 
how mutually to exempt each other from the 
operation of any too ſevere laws, or practice, 
not only allowed themſelves great liberties, 
as we have ſeen, in diſpoſing of the lives of 
the inferior Citizens, but had alſo introduced 
Into the exerciſe of the illegal powers they 
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aſſumed to themſelves in that reſpect, a great 
degree of cruelty. (a) 

Nor were things more happily conducted 
in the Grecian Republics. From their De- 
mocratical nature, and the frequent Revolu- 
tions to which they were ſubject, we naturally 
expect to ſee that authority to have been uſed 
with mildneſs, which thoſe who enjoyed it 
mult have known to have been but precarious; 
yet, ſuch were the effects of the violence at- 
tending theſe very Revolutions, that a ſpirit 
both of great irregularity and cruelty had 
taken place among the Greeks, in the exer- 
ciſe of the power of inflicting puniſhments. 
The very harſh laws of Draco are well known, 
of which it was ſaid, that they were not writ- 
ten with ink, but with blood. The ſevere 
laws of the Twelve Tables among the Ro- 


mans, were in great part brought over from 


Greece, And it was an opinion commonly 


(4) The common manner in which the Senate or- 
dered Citizens to be put to death, was by throwing 
them head-long from the top of the Tarpeian Rock, 
The Conſuls, or other particular Magiſtrates, ſome- 
times cauſed Citizens to expire upon a crofs ; or, which 
was a much more common caſe, ordered them to be 
ſcourged to death, with their heads faſtened between 
the two branches of a fork ; which they called cervicen 


furce inſerere, 
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received in Rome, that the cruelties practiſed 
by the Magiftrates on the Citizens, were only 
imitations of the examples which the Greeks 


had given them. (a) 


In fine, the uſe of Torture, that method 
of adminiſtering Juſtice in which folly may 
be ſaid to be added to cruelty, had been 
adopted by the Greeks, in conſequence of the 
ſame cauſes which had concurred to produce 
the irregularity of their criminal] Juſtice, And 
the ſame practice continues, 1n theſe days, to 
prevail on the Continent of Europe, in con- 
ſequence of that general arrangement of things 
which creates there ſuch a careleſſneſs about 
remedying the abuſes of public Authority. 

Bur the nature of that fame Government 
which has procured to the People of Eng- 
land all the advantages we have before de- 
ſcribed, has, with ſtill more reaſon, freed them 
from the molt oppreſſive abuſes which pre- 
vail in other countries. 

That wantonneſs in diſpoſing of the deareſt 


(a) Cæſar expreſsly reproaches the Greeks with this 
fact, in his ſpeech in favour, of the accomplices of 
Catiline, which calluſt has tranſmitted to us, Sed 
codem ill; tempore, Græciæ morem imitati, (Majores 


noſtri) verberibus animadwuertchant in civeis, de condemnalis 
altimum ſupplicium ſumptum,; 
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rights of Mankind, thoſe inſults upon hu- 
man Nature, of which the frame of the Go- 
vernments eſtabliſhed in other States, unavoid- 
ably becomes more or leſs productive, are en- 
tirely baniſhed from a Nation which has the 
happineſs of having its intereſts taken care 
of, by Men who continue to be them- 
ſelves expoſed to the preflure of thoſe laws 
which they concur in making, and of every ty- 
rannic practice which they ſuffer to be intro- 
duced, by Men whom the advantages which 
they poſſeſs above the reſt of the People, 
render only more expoſed to the abuſes they 
are appointed to prevent, only more alive 
to the dangers againſt which it is their duty 
to defend rhe Community, | 

Hence we fee that the uſe of Torture hae, 
from the earlieſt times, been utterly unknown 
in England. And all attempts to introduce 
it, whatever might be the power of thoſe 
who made them, or the circumſtances in 
which they renewed their endeavours, have 
been ſtrenuouſly oppoſed, and defeated. (a) 


(a) The Reader may on this ſubje& ſee again the 
Note in page 137 of this Work, where the oppoſition 
15 mentioned, that was made to the Earl of Suffolk, 
and the Duke of Exeter, when they attempted to in- 
trodyce the practice of Torture: this even was ons 


2 2 
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Hence alſo aroſe that remarkable forbear- 
ance in the Engliſh Laws, to uſe any cruel 
ſeverity in the puniſhments which experience 
ſhewed it was neceſſary for the preſervation 
of Society to eſtabliſh: and the utmoſt ven- 
geance of theſe laws, even againſt the moſt 
enormous Offenders, never extends beyond 
the fimple deprivation of life. (a) 

Nay, ſo anxious has the Engliſh Legiſla- 
ture been to eſtabliſh mercy, even to con- 
victed Offenders, as a fundamental principle 
of the Government of England, that they 


of the cauſes for which the latter was aſterwards im- 
pezched. The Reader is alſo referred to the fol- 
lowing Note, in which the ſolemn declaration is related 
which the Judges gave againſt the practice of Torture, 
in the caſe of Felton, who had aſſaſſinated the Duke of 
Buckingham. 

(a) A very ſingular inſtance occurs in the Hiſtory 
of the year 1605, of the care of the Engliſh Lepiſlature 
not to ſuffer precedents of cruel practices to be in- 
troduced. During the time that thoſe concerned in 
the Gun-powder plot were under ſentence of death, 
a motion was made in the Houſe of Commons to pe- 
tition the King, that the execution might be ſtaid, in 
order to conſider of ſame extraordinary puniſhment to 
be inflided upon them; but this motion was rejected. 
A propoſal of the ſame kind was alſo made in the Houſe 
of Lords, where it was dropped. See the Parliamentary 
Hiſtory of England, Vol. V. Anno 1605. 
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made it an expreſs article of that great pub- 
lic Compact which was framed at the im- 
portant æra of the Kevolution, that © no 
& cruel and unuſual puniſhments ſhould be 
t uſed.” (a) They even endeavoured, by 
adding a clauſe for that purpoſe to the Oath 
which Kings were thenceforwards to take 
at their Coronation, as it were to render it 
an everlaſting obligation of Engliſh Kings, to 
make Juſtice to be © executed with mer- 


cy.” (b) 


(a) See the Bill of Rights, Art. x.—“ Exceſſive 
bail ought not to be required, nor exceflive fines im- 
poſed ; nor cruel] and unuſual puniſhments inflicted.” 

(5) Thoſe ſame diſpoſitions of the Engliſh Legiſla- 
ture, which have led them to take ſuch precautions in 
favour even of convicted offenders, have ſtill more en- 
gaged them to make proviſions in favour of ſuch per- 
fons as are only ſuſpected and accuſed of having com- 
mitted offences of any kind. Hence the zeal with 
which they have availed themſelves of every important 
occaſion, ſuch, for inſtance, as that of the Revolu- 
tion, to procure new confirmations to be given to the 
inſtitution of the Trial by Jury, to the laws on im- 
priſonments, and in general to that extraordinary ſyſtem 
of criminal Juriſprudence, of which a deſcription has 
been given in the firſt part of this Work, to which 
I refer the Reader. 
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CHAPTER XVII. 


A more inward View of the Engliſh Government 
than has hitherto been offered to the Reader. 
— Total difference between the Engliſh Mo- 
narchy, as a Monarchy, and all thoſe with 
which we are acquainted, 


HE Doctrine conſtantly maintained 
in this Work (and which has, I think, 
been ſufficiently ſupported by ſacts and com- 
pariſons drawn from the Hiſtory of other 
Countries) is, that the remarkable liberty 
enjoyed by the Engliſh Nation, is eſſentially 
owing to the impoſſibility under which their 
Leaders, or in general all Men of power 
among them, are placed, of invading and 
transferring to themſelves any branch of the 
Executive authority; which authority is ex- 
cluſively veſted, and firmly ſecured, in the 
Crown. Hence the anxious care with which 
theſe Men continue to watch the exerciſe of 
that authority. Hence their perſeverance in 
obſerving every kind of engagement which 
themſelves may have entered into with the 
reſt of the People. 
But here a conſideration of a moſt im- 
portant kind preſents itſelf, How comes the 
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Crown, in England, thus conſtantly to pre- 
ſerve to itſelf (as we ſee it does) the whole 
Executive authority in the State, and more- 
over to inſpire the great Men in the Nation 
with that conduct ſo advantageous to public 
Liberty, which has juſt been mentioned ? All 
theſe are effects which we do not find, upon 
examination, that the power of Crowns has 
hitherto been able to produce in other Coun- 
tries. | 

In all States of a Monarchical form, we 
indeed ſee that thoſe Men whom their wealth, 
or their perſonal power of any kind, have 
raiſed above the reit of the People, have 
formed combinations among them lves to 
oppoſe the power of the Monarch. But 
their views, we muſl obſerve, in forming 
theſe combinations, were not by any means 
to ſet general and impartial limitations to the 
Sovereign authority. They endeavoured to 
render themſelves intirely independent of that 
authority; or even utterly to annihilate it, 
according to circumſtances, 

Thus we ſee that in all the States of an- 
tient Greece, the Kings were at laſt deſtroyed 
and exterminated. The ſame events hap- 
pened in Italy, where in remote times there 
exiſted for a while ſeveral kingdoms, as we 


learn both from the antient Hiſtorians, and 
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the Poets. And in Rome, we even know 
the manner in which ſuch a revolution was 
brought about. 

In more modern times, we ſee the nume- 
rous Monarchical Sovereignties which had 
been raiſed in Italy on the ruins of the Ro- 
man Empire, to have been ſucceſſively de- 
ſtroyed by powerful factions; and circum- 
ſtances of much the ſame nature have at 
different times taken place in the Kingdoms 
eſtabliſhed in the other parts of Europe. 

In Sweden, Denmark, and Poland, for in- 
ſtance, we find that the Nobles have com- 
monly reduced their Sovereigns to the con- 
dition of fimple Preſidents over their Aſſem- 
blies, —of mere oftenſible Heads of the Go- 
vernment. 

In Germany, and in France, Countries 
where the Monarchs being poſſeſſed of conſi- 
derable Cemeſnes, were better able to main- 
tain their pwer than the Princes juſt men- 
tioned, the Nobles waged war againſt them 
ſometimes fingly, ard ſometimes jointly ; 
and cven's ſimilar to theſe have ſucceſſively 
happened in Scotland, Spain, and the mo— 
dern Kingdoms of Italy. | 

In fine, it has only been by means of ſtand- 
ing forces that the Sovereigns of moſt of 
the Kingdoms we have mentioned, have been 
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able in a courſe of time to aſſert the prero- 
gatives of their Crown, And it is on'y by 
continuing to keep up fuch forces, that, like 
the Eaſtern Monarchs, and indeed like all 
the Monarchs that ever exiſted, they con- 
tinue to be able to ſupport their authority. 

How therefore can the Crown of Eng- 
land, without the aſſiſtance of any armed 
force, maintain, as it does, its numerous pre- 
rogatives? how can it, under ſuch circum- 
ſtances, preſerve to itſelf the whole Exe- 
cutive power in the State? For here we 
muſt obſerve, the Crown in England does 
not derive any ſupport from what regular 
forces it has at its diſpoſal ; and if we doubted 
this fact, we need only look to the aſtoniſhing 
ſubordination in which the military 1s kept 
to the civil power, to become convinced that 
an Engliſh King is not in the leaſt indebted 
to his army for the preſervation of his autho- 
rity. (a) 

If we could ſuppoſe that the armies of the 
Kings of Spain, or of France, for inſtance, 
were, through ſome very extraordinary cir- 
cumſtance, all to vaniſh in one night, the 
power of theſe Sovereigns, we muſt not 
doubt, would, ere fix months, be reduced to 
a mere ſhadow. They would immediately 


(a) Henry VIII. kept no ſtanding army, 
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ſee their prerogatives (however formidable 
they may be at preſent) invaded and diſmem- 
bered( a): and ſuppoſing that regular Go- 
vernments continued to exiſt, they would be 
reduced to have little more influence in 
them, than the Doges of Venice, or of Ge- 
noa, poſſeſs in the Governments of theſe Re- 
publics. (5) 15 

How therefore, to repeat the queſtion 
once more, which is one of the molt intereſt- 
ing that can occur in politics, how can the 
Crown in England, without the aſſiſtance of 
any armed force, avoid thoſe dangers to which 
all other Scvereigns are expoſed ? 

How can it, without any ſuch force, ac- 
complith even incomparably greater works 
than thoſe Sovereigns, with their powerful 
armies, are, we find, in a condition to perform? 
Hou can it bear that univerſal effort (un- 
known in other Monarchies) which, we have 
ſeen, is continually and openly exerted againſt 
it? Ho can it even continue to reſiſt it ſo 
powerfully as to preclude all individuals what- 
ever, from ever entertaining any views beſides 


(a) As was the caſe ia the ſeveral Kingdoms into 
which the Spaniſh Monarchy was formerly divided ; 
and, in not very remote times, in France itſelf. 

- (6) Or than the Kings of Sweden were allowed to 
enjcy, before the laſt Revolution in that Country. 
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thoſe of ſetting juſt and general limitations to 
the exerciſe of its authority? How can it in- 
force the laws upon all Subjects, indifferently, 
without injury or danger to itſelf? How can 
it, in fine, impreſs the minds of all the great 
Men in the State with ſuch a laſting jealouſy 
of its power, as to neceſſitate them, even in 
the exerciſe of their undoubted rights and pri- 
vileges, to continue to court and deſerve the 
affection of the reſt of the People? 

Thoſe great Men, I ſhall anſwer, who even 
in quiet times prove ſo formidable to other 
Monarchs, are in England divided into two 
Aſſemblies ; and ſuch, it is neceſſary to add, 
are the principles upon which this diviſion is 


made, that from it reſults, as a nece{lary con- 
ſequence, the folidity and indiviſibility of the 


power of the Crown. 

The Reader may perceive that I have Jed 
him, in the courle of this W ork, much be- 
yond the line within which Writers on the 
{ubject of Government have confined them- 
ſelves, or rather, that I have followed a track 
intirely diflerent from that which thoſe Writers 
have purſued. But as the obſervation juſt made 
on the ſtability of the power of the Crown 
in England, and the cauſe of it, is new in its 
kind, ſo do the principles from which its truth 
is to be demonſtrated, totally differ from what 
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is commonly looked upon as the foundation 
of the ſcience of Politics. To lay theſe prin- 
ciples here before the Reader, in a manner 
compleatly ſatisfactory to him, would lead us 
into philoſophical diſcuſſions on what really 
conſtitutes the baſis of Governments and Pow- 
er amongſt Mankind, both extremely long, 
and in a great meaſure foreign to the ſubject 
of this Book. I ſhall therefore content myſelf 
with proving the above obſervations by facts; 
which is more, after all, than political Wri- 
ters uſually undertake to do with regard to 
their ſpeculations. 

As I chiefly propoſed to ſhew how the ex- 
tenſive liberty the Engliſh enjoy, is the reſult 
of the peculiar frame of their Government, 
and occaſionally to compare the ſame with 
the Republican form, I even had at firſt in- 
tended to-confine myſelf to that circumſtance 
which both conſtitutes the eſſential difference 
between thoſe two forms of Government, and 
is the immediate cauſe of Engliſh liberty; I 
mean the having placed all the executive au- 
thority in the State out of the hands of thoſe 

in whom the People truſt. With regard to 
the remote cauſe of that ſame liberty, that 1s 
to ſay, the ſtability of the power of the Crown 
by which this executive authority is ſo ſe- 
cured, I ſhould perhaps have been filent, had 
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I not found it abſolutely neceſſary to mention 
it here, in order to obviate the objections 
which the more reflecting part of my Read- 
ers might otherwiſe have made, both to ſe- 
veral of the obſervations before offered to 
them, and to a few others which are ſoon to 
follow. 

Beſides, I ſhall confeſs here, I have been 
leveral times under apprehenſions, in the 
courſe of this Work, leſt the generality of 
my Readers, miſled by the ſimilarity of names, 
ſhould put a too extenſive conſtruction upon 
what I ſaid with regard to the uſefulneſs of 
the power of the Crown in England;—left 
they ſhould think, for inſtance, that I attri- 
buted the ſuperior advantages of the Engliſh 
mode of Government over the Republican 
form, merely to its approaching nearer to the 
nature of the Monarchies eſtabliſhed in the 
other parts of Europe, and that I looked upon 
every kind of Monarchy, as being in itſelf 
preferable to a Republican Government: an 
opinion, which I do not by any means or in 
any degree entertain; I have too much at- 


fection, or, if you pleaſe, prepoſſcſſion, in 


favour of that form of Government under 
which I was born; and as I am ſenſible 
of its defects, fo do 1 know how to fet a 


350 THE CONSTITUTION 


value upon the advantages by which it com- 
penſates for them. 

I therefore have, as it were, made haſte to 
avail myſelf of the firſt opportunity of ex- 
plaining my meaning on this ſubject, —of 
indicating that the power of the Crown in 
England ſtands upon foundations intirely dif- 
ferent from thoſe on which the ſame Power 
reſts in other Countries, —and of engaging 
the Reader to obſerve (which for the preſent 
will ſuffice) that as the Engliſh Monarchy 
differs in its nature from every other, ſo all 
that is ſaid here of its advantages, is pecu- 
har and confined to it. 

But to come to the proofs of the ſolidity 
accruing to the power of the Crown in Eng- 
land, from the co-exiſtence of the two Aſ- 
ſemblies which concur to form the Engliſh 
Parliament, I ſhall firſt point out to the Rea- 
der ſeveral open Acts of theſe two Houſes, 
by which they have by turns effectually de- 
feated the attacks of each other upon its 
prerogatives. 
Without looking farther back for exam- 
ples than the reign of Chatles the Second, 
we {ee that the Houſe of Commons had, in 
that reign, begun to adopt the method of 
adding (or taking, as it is commonly ex- 
preſſed) ſuch bills as they wanted more par- 
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ticularly to have paſſed, to their money bills. 
This forcible uſe they made of their un- 
doubted privilege of granting money, would, 
if ſuffered to grow into common practice, 
have totally deſtroyed the equilibrium that 
ought to ſubſiſt between them and the Crown, 
But the Lords took upon themſelves the taſk 
of maintaining that æquilibrium: they com- 
plained with great warmth of the ſeveral 
precedents that were made by the Com- 
mons, of the practice we mention: they in- 
ſiſted that Bills ſhould be framed „ in the 
* old and decent way of Parliament ;” and 
at laſt have made it a ſtanding crder of the 
Houſe, to reject, upon the fight of them, 
all bills that are tacked to money bills. 

Again, about the thirty firit year of the 


ſame reign, a ſtrong party prevailed in the 


Houſe of Commons; and their efforts were 
not intirely confined, if we may credit the 
Hiſtorians of thoſe times, to ſerving their 
Conſtituents faithfully, and providing for the 
welfare of the State. Among other bills 
which they propoſed in their Houſe, they 
carried one to exclude from the Crown the 
immediate Heir to it: an affair this, of a 
very high nature, and with regard to which 
it may well be queſtioned whether the legiſ- 
lative Aſſemblies have a right to form aà re- 
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ſolution, without the expreſs and declared 
concurrence of the body of the People, But 
both the Crown and the Nation were deli- 
vered from the danger of eſtabliſhing ſuch 
a - precedent, by the interpoſition of the 
Lords, who threw out the bill on the firſt 
reading. 

In the reign of King William the Third, 
afew years after the Revolution, attacks were 
made upon the Crown from another quarter. 
A ſtrong party was formed in the Houſe of 
Lords; and as we may fee in Biſhop Bur- 
net's Hiſtory of his own times, they enter- 
tained very deep deſigns. One of their views, 
among others, was to abridge the prerogative 
of the Crown of calling Parliaments, and 
judging of the proper times of doing it. (a) 
They accordingly framed and carried in their 
Houſe a bill for aſcertaining the ſitting of 


(ca) They, beſides, propoſed to have all money: bills 

ſtopped in their Houſe, till they had procured the right 
of taxing, themſelves, their own eſtates; and to have 
a Committee of Lords and Commons appointed to con- 
fer together concerning the State of the Nation; which 
Committee,” ſays Biſhop Burnet, ©*+ would ſoon have 
grown to have been a Council of State, that would 
have brought all affairs under their inſpection, and ne- 
ver had been propoſed hut when the Nation was ready to 
break into civil wars,“ —Sce Burnet's Hiſtory, Anno 
i693, | 
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Parliament every year ; but the bill, after it 
had paſſed in their Houſe, was rejected by 
the Commons. (4) 

Again, we find, a little after the acceſſion 
of King George the Firſt, an attempt was 
alſo made by a party in the Houſe of Lords, 
to wreſt from the Crown a prerogative which 
is one of its fineſt flowers; and is, beſides, 
the only check it has on the dangerous. views 
which that Houſe (which may ſtop both mo- 
ney bills and all other bills) might be brought 
to entertain ; I mean the right of adding new 
members to it, and judging of the times 
when it may be neceſſary to do fo. A bill 
was accordingly preſented, and carried, in 
the Houſe of Lords, for limiting the mem- 
bers of that Houſe to a fixed number, be- 
yond which it ſhould not be increaſed : but 


after great pains taken to inſure the ſucceſs of 


this bill, it was at laſt rejected by the Houle 
of Commons. 

In fine, the ſeveral attempts which a ma- 
jority in the Houſe of Commons have in 


their turn made to reſtrain, farther than it now 


is, the influence of the Crown ariſing from 
the diſtribution of preferments and other ad- 
vantages, have been checked by the Houle 


of Lords; and all place-bills have, from the 


Aa 
(a) Nov. 28, 1693. 
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beginning of this Century, conſtantly mif- 
carried in that Houſe. 

Nor have theſe two powerful Aſſemblies 
only ſucceeded thus in warding off the open 
attacks of each other, on the power of the 
Crown. Their co-exiſtence, and the prin- 
ciples upon which they are ſeverally framed, 
have been productive of another effect much 
more extenſive, though at firſt lefs attended 
to, I mean the preventing even the making 
of ſuch attacks; and in times too, when the 
Crown was of itſelf incapable of defending 
its authority : the views of each of theſe 
two Houſes, deſtroying, upon theſe occa- 
ſions, the oppoſite views of the other; like 
thoſe poſitive and negative equal quantities, 
(if I may be allowed the compariſon) which 
deitroy each other on the oppoſite ſides of an 
equation. 

Of this we have ſeveral remarkable exam- 
ples, as for inſtance, when the Sovereign has 
been a minor. If we examine the Hiſtory of 
other Nations, we ſhall find that that 
event has conſtantly been attended with open 
invaſions of the Royal authority, or ſome- 
times with complete and ſettled diviſions of 
it. In England, on the contrary, whether we 
look at the reign of Richard II. or that of 
Henry VI. or of Edward VI. we ſhall ſee that 
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the Royal authority has been quietly exerciſed 
by the Councils that were appointed to aſſiſt 
thoſe Princes; and when they came of age, 
the ſame has been delivered over to them 
undiminiſhed. | 

But nothing ſo remarkable can be alledged 
on this ſubject, as the manner in which theſe 
two Houſes have acted upon thoſe occaſions 
when, the Crown being without any preſent 
poſſeſſor, they had it in their power, both to 
ſettle it on what perſon they pleaſed, and to 
divide and diſtribute its prerogatives as they 
might have thought proper. Circumſtances 
of this kind have never failed in other King- 
doms to bring on adiviſion of the authority of 
the Crown, or even of the State itſelf. In 
Sweden, for inſtance, (to ſpeak of that king- 
dom which has borne the greateſt outward 
reſemblance to that of England) when Queen 
Chriſtina was put under a neceſſity of ab- 
dicating the Crown, and it was transferred 
to the Prince who ſtood next to her in the line 
of Succeſſion, the Executive authority in 
the State was immediately divided, and either 
diſtributed among the Nobles, or aſſigned 
to the Senate, into which the Nobles alone 
could be admitted ; and the new King was 
only to be a Preſident over it. 

After the death of Charles the Twelfth, 
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who died without male heirs, the diſpo':1 of 


the Crown (the power of which © h2r!-« the 

Eleventh had found means to render again 
SO 

abſolute) returned to the States, and was 


ſettled on the Princeſs Ulrica, and the Prince 
her Huſband. But the Senate, as in the 
former inſtance, aſſumed to itſelf the autho- 
rity which had lately belonged to the Crown. 
The power of aſſembling the States, of ma- 
king war and peace, and treaties with foreign 
powers, the diſpoſal of places, the admini- 
ſtration of the public revenue, the command 
of the army and of the fleet, were veſted in 
that Body. Their number was to conſiſt of 
ſixteen members. The majority of votes 
was to be deciſive upon all occaſions. The 
only privilege of the new King, was to have 
his vote reckoned for two : and if on any oc- 
caſions he ſhould refuſe to attend their meet- 
ings, the buſineſs was nevertheleſs to be 
done as effectually and definitively without 
him. | 

But in England, the Revolution of the year 
1689 was terminated in a manner totally dif- 
ferent. Indeed, thoſe prerogatives deſtruc- 
tive of public liberty, which the late King 
had aſſumed, were retrenched from the 
Crown; and thus far the two Houſes agreed: 
but as to proceeding to transfer to other 
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hands any part of the authority of the Crown, 


no propolal was cven made about it. Thoſe 


prerogatives which were taken from the 


Crown, were annihilated and made to ceaſe 
to exiſt in the State; and all the Executive 
authority that was thought neceſſary to be 
continued in the Government, was, as be- 
fore, left undivided in the Crown. (a) 

In the ſame manner was the whole autho- 
rity of the Crown transferred afterwards to 


(a) This remarkable circumſtance of the power of the 
Crown in England being conſtantly preſerved undivided, 
wha'ever Revolutions may have ariſen, throws a farther 
light on the obſervation before made, on the advanta- 
geous manner to public liberty in which Revolutions 
have always been terminated in England, In other li- 
mited Monarchies, the Men who were at the head of 
the Nation, finding itin their power, upon thoſe occa- 
ſions, to aſſume to themſelves the exerciſe of the Sovereign 
Authority, conſtantly did ſo, and as conſtantly left that 
authority in the ſame undefined extent as before ; juſt as 
we have ſeen that it always happened in the ancient Com- 
monwealths, and from the very ſame reaſons. But in 
England, each Member in each Houſe of Parliament, 
ſeeing, on the occaſions we mention, that the Executive 
authority muſt, in the iſſue, fall ſomewhere undivided, 
and continue ſo ; and that neither perſonal advantages 
of any kind, nor the power of any faction, but the law 
alone, could thenceforwards be a reſtraint upon its ac- 
tions, . ſeriouſly applied themſelves to frame with care 


thoſe laws on which their own liberty was afterwards to 


depend, and to limit that Power which they ſaw they 
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the Princeſs who ſucceeded King William 
the Third, and who had no other claim to it, 
but what was conferred on her by Parliament. 
And in the ſame manner again it was ſettled, 
a long time beforehand, on the Princes of 
Hanover who have ſince ſucceeded her. (a) 


eould neither transfer to themſelves and their party, nor 
render themſel ves independent of. 
It will not be improper to add here, as a farther proof of 

the indiviſibility of the power of the Crown (which has 
been above ſaid to reſult from the peculiar frame of the 
Engliſh Parliament)that no part of the Executive authority 
of the King is veſted in his Privy Council, as we have ſeen 
it was in the Senate of Sweden : all centers in the Sove- 
reign; the votes of the members are not even counted, 
if I am well informed: and in fact the conſtant ſtyle of 
the Law, is the King i» Council, and not the King and 
Council. A proviſo is indeed ſometimes added to ſome 
bills, that certain acts mentioned in them are to be tranſ- 
acted by the King in his Council: but this is only a pre- 
caution taken in the view that the moſt important affairs 
of a great Nation may be tranſacted with proper ſolem- 
nity, and to prevent, for inſtance, all objections that 
might, in proceſs of time, be drawn from the uncer- 
tainty whether the King had aſſented, or not, to cer- 
tain particular tranſactions. 

(a) If the Reader wanted a farther confirmation as to 
the peculiarity of the conduct of the Engliſh Parliament, 
in preſerving the authority of the Crown undivided, 
though the latter lay, as it were, at their diſpoſal, he 
need only compare the Acts by which they ſettled it on 
the Houſe of Hanover, with that framed for the ſame 
purpoſe by the Scotch Parliament, a few years before 
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Navy, one molt extraordinary fact, and to 
which I deſire the Reader to give his atten- 
tion,---Notwithſtanding all the Revolutions 
we mention, and though Parliament has fat 
every year ſince the beginning of this cen- 
tury, though they have conſtantly enjoyed 
the moſt unlimited freedom, both as to the 
ſubjects and the manner of their deliberati- 


ons, and numberleſs propoſals have in conſe- 


quence been made, yet ſuch has been the ef- 
ficiency of each Houſe, in deſtroying, pre- 
venting, or qualifying, the views of the 
other, that the Crown has not been obliged 
during all that time to make uſe, even once, 
of its negative voice; and the laſt Bill, re- 
jected by a King of England, has been that 
rejected by King William the Third, in the 
year 1692, for 'Triennial Parliaments.(a) 


the Union. By this Act the power of the Crown in 
Scotland was to be diſmembered, in much the ſame 
manner, as we have ſeen it has been in Sweden. — See 
Parliamentary Debates, Vol. iii. 

(a) He aſſented a few years afterwards to that Bill, 
after ſeveral amendments had been made in it. 

The obſervation above made on the conſtant tenour 
of the proceedings of the Engliſh Parliament, with re- 
lation to the Crown, is rendered ftill more remarkable 
when we conſider the events which have of late years 
taken place in France; and when we fee the late King 
to have at laſt taken a moſt ſerious alarm at the proceed- 
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And this peculiar ſecurity of the Executive 
authority of the Crown in England, has not 
only freed the State from thoſe diſturbances 
to which other Monarchies were unavoida- 
bly expoſed before the uſe of ſtanding armies, 
and enabled it to produce all thoſe advanta- 
geous effects to public liberty which we have 
mentioned in the courſe of this Work : but 


ings of his Parliament of Paris, (an Aſſembly which is 
far from having the ſame importance in the Kingdom 
of France, as the Engliſh Parliament has in England) 
and to have in the end applied to his army in order to 
diſperſe it. And thcugh the preſent King has thought 
proper to re-eſtabliſh that Parliament, a meaſure which 
was highly prudent in the beginning of his reign, yet, 
every precaution has at the ſame time been taken to ren. 
der it dumb for ever. 

Jo theſe obſervations on the ſecurity of the power of 
the Crown, another of great importance 1s to be added, 
which is alſo founded upon facts, and which Theory 
would equally juſtify : this is, that the Crown cannot 
depend upon the ſecurity we mention, any longer than 
it continues to fulfill its engagements with the Parlia- 
ment, and with the Nation; of this the misfortunes 
of Charles the firſt, and the Revolution of the year 
1689, are convincing as well as awful proofs. And in 
general the immanent dangers and perplexities in which 
the Kings of England have conſtantly involved them- 
ſelves whenever they have attempted to ſtep beyond the 
limits of the law, manifeſtly ſhow, that all that can be 
ſaid of the greatneſs and ſecurity of their power 1s to. be 
underſtood, not of the capricious power of the Man, 
but of the lawful authority of the Head of the State, 
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this ſame ſecurity has alſo procured to Eng- 
land, conſidered as a free State, other advan- 
tages which would really have been totally 
unattainable in the other free States before 
mentioned, whatever degree of public virtue 
we might even ſuppoſe to have belonged to 
thoſe who acted in them as the Leaders of 
the People. 

The one 1s the extraordinary freedom 
which the People of England enjoy at the 
expence of the governing authority. In the 
Roman Commonwealth, for inſtance, we ſee 
the Senate to have been veſted with a num- 
ber of powers totally deſtructive of the liber- 
ty of the Citizens; and the continuance of 
theſe powers, was, no doubt, in a great mea- 
ſure owing to the treacherous remiſſneſs of 
thoſe Men in whom the People truſted for 
repreſſing them, or even to their determined 
reſolution not to abridge thoſe prerogatives. 
Yet, if we attentively conſider the conſtant 
ſituation of affairs in that Republic, we ſhall 
find, that though we might ſuppoſe theſe 
perſons to have been ever ſo truly attached 
to the cauſe of the people, it would not really 
have been poſſible for them to procure to the 
People an intire ſecurity. The right enjoyed 
by the Senate, of ſuddenly naming a Dicta- 


tor, with a power unreſtrained by any law, or 
of inveſting the Confuls with an authority 
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of much the ſame kind, and the power it 
aſſumed of making at times formidable ex- 
amples of arbitrary Juſtice, were reſources 
of which the Republic could not, perhaps, 
with ſafety have been totally deprived ; and 
though theſe were for the moſt part uſed to 
deſtroy the juſt liberty of the People, vet, they 
were alſo very often the means of preſerving 
the Commonwealth. 

Upon the ſame principle we ſhould poſ- 
fibly find that the Oſtraciſm, that arbitrary 
method of baniſhing Citizens, was a neceſſary 
reſource in the Republic of Athens. A Ve- 
netian Noble would perhaps alſo confels, 
that however terrible the State-Inquifition 
eſtabliſhed in his Republic may be, even to 
the Nobles themſelves, yet, it would not be 
prudent intirely to aboliſh it. And we do 
not know but a Miniſter of State in France, 
though we might ſuppoſe him ever ſo vir- 
tuous and moderate a Man, would ſay the 
fame with regard to the ſecret impriſon- 
ments, the letires de cachet, and other arbi- 
trary deviations from the ſettled courſe of 
law, which often take place in that Kingdom, 
and in the other Monarchies of Europe, No 
doubt, if he was the Man we ſuppoſe, he 
would confeſs that the expedients we mention 
have in numberleſs inflances been moſt hor- 
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ribly proſtituted to gratify the wantonneſs 
and private revenge of Miniſters, or of thoſe 
who had any intereſt with them; but till 
perhaps he would continue to give it as his 
opinion, that the Crown, notwithſtanding its 
apparently immenſe ſtrength, cannot avoid 
recurring at times to expedients of this kind; 
much leſs could it * and abſolutely 
renounce them. 

It is therefore a moſt advantageous cir- 
cumſtance in the Engliſh Government, that 
its ſecurity renders all ſuch expedients unne- 
ceſſary; and that the Repreſentatives of the 
People have not only been conſtantly willing 
to promote the public liberty, but that the 
general ſituation of affairs has alſo enabled 
them to carry their precautions ſo far as they 
have done. And indeed, when we conſider 

what prerogatives the Crown, in England, 

has fincerely renounced, that in conſequence 

of the independence conferred on the Judges 

and the method of Trial by Fury, it is de- 

prived of all means of influencing the ſettled 

courſe of the law both in civil and criminal 

matters, that it has renounced all power of 

ſeizing the property of individuals, and even 

of reſtraining in any manner whatſoever and 

3 for the ſhorteſt time, the liberty of their per- 
. ſons, we do not know what we ought moſt 
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to admire, whether the public virtue of thoſe 
who have deprived the ſupreme Executive 
Power of all thoſe dangerous prerogatives, or 
the nature of that ſame Power, which has 
enabled it to give them up without ruin to it- 
ſelf, —whether the happy frame of the Eng- 
liſh Government, which makes thoſe in whom 


the People truſt, continue ſo faithful in the 


diſcharge of their duty, or the ſolidity of that 
Government, which really can afford to leave 
to the People fuch an extenſive degree of 
freedom. 

Again, the Liberty of the preſs, that grcat 
advantage enjoyed by the Engliſh Nation, does 
not exiſt in any of the other Monarchies of 
Europe, however well eſtabliſhed their power 
may at firſt ſeem to be; and it might even be 
demonſtrated that it cannot exiſt in them. 
The moſt watchful eye, we ſee, is conſtantly 
kept in thoſe Monarchies upon every kind of 
publication ; and a jealous attention is paid 
even to the looſe and idle ſpeeches of indivi- 
duals. Much unneceſſary trouble (we may 
be apt at firſt to think) is taken upon this 
ſubject; but yet if we conſider how uniform 


the conduct of all thoſe Governments is, how 


conſtant and unremitted their cares are in thoſe 
reſpects, we ſhall be convinced, without 
looking farther, that there muſt be ſome ne- 
ceſſity for their precautions, 
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In Republican States, for reaſons which 
are at the bottom the ſame as in the before- 
mentioned Governments, the People are alſo 
Kept under the greateſt reſtraints by thoſe who 
are at the head of the State. In the Ro- 
man Commonwealth, for inſtance, the liberty 
of writing was curbed by the ſevereſt laws: (a) 
with regard to the freedom of ſpeech, things 
were but little better, as we may conclude 
from ſeveral facts, and many inſtances may 
even be produced of the dread with which 
the Citizens, upon certain occaſions, com- 
municated their political opinions to the Con- 
ſuls, or to the Senate. In the Venetian Re- 
public, the preſs is moſt ſtrictly watched: 
nay, to forbear to ſpeak in any manner what- 
ſoever, on the conduct of the Government, 
is the fundamental maxim which they incul- 
cate on the minds of the People throughout 
their dominions. (2) | 


(a) The Law of the Twelve Tables had eſtabliſhed 
the puniſhment of death againſt the author of a Libel : 
nor was it by a Trial by Jury that they determined 
what was to be called a Libel. S1 quis CARMEN O- 
CENTASSIT, ACTITASSIT, CONDIDISSIT, QUOD AL- 


TERI FLAGITIUM FAXIT, CAPITAL ESTO, 

(5) Of this I have myſelf ſeen a proof ſomewhat fin- 
gular, which I beg leave of the Reader to relate. 
Being, in the year 1768, at Bergamo, the firſt 'Town 
of the Venetian State, as you come into it from the State 
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With reſpect therefore to this point, it 
may again be looked upon as a moſt advan- 
tageous circumſtance in the Engliſh Govern- 
ment, that thoſe who have been at the head 
of the People, have not only been conſtantly 
diſpoſed to procure the liberty of the People, 
but alſo that they have found it poſſible for 
them to do ſo; and that the ability of the 
Government has admitted of that extenſive 


of Milan, I took a walk in the evening in the neigh- 
bourhood of the Town; and wanting to know the name 
of ſeveral places which I ſaw at a diſtance, I ftopped a 
young Countryman to aſk him information. Finding 
him to be a ſenſible young Man, I entered into ſome 
farther converſation with him ; and as he had himſelf a 
great inclination to ſee Venice, he aſked me, whether 
J propoſed to go there? I anſwered, that I did: on 
which he immediately warned me when I was at Venice 
not to ſpeak of the Prince {del Prencipe) an appellation 
aſſumed by the Venetian Government, in order, as I 
ſuppoſe, to convey to the People a greater idea of their 
union among themſelves. As I wanted to hear him 
talk farther on the ſubject, I pretended to be intirely 
ignorant in that reſpect, and aſked for what reaſon I 
muſt not ſpeak of the Prince ? But he (after the man- 
ner of the common People in Italy, who, when ftrongly 
affected by any thing, rather chuſe to expreſs themſelves 
by ſome vehement geſture, than by words) ran the edge 
of his hand, with great quickneſs, along his neck, 
meaning thereby to expreſs, that being ſtrangled, or 
having one's throat cut, was the infant conſequence of 


taking ſuch a liberty. 
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freedom of ſpeaking and writing which the 
People of England enjoy. A moſt advanta- 
geous . privilege, this; which affording to 
every Man a means of laying his complaints 
before the Public, procures him almoſt a 
certainty of redreſs againſt any act of oppreſ- 
ſion that he may have been expoled to: and 
which leaving, moreover, to every Subject 
a right to give his opinion on all public mat- 
tere, and by thus influencing the ſentiments 
of the Nation, to influence thoſe of the Le- 
giſlature itſelf (which is ſooner or later 
obliged to pay a deference to them) precures 
to him a ſort of Legiſlative authority of a 
much more <fficacious and beneficial nature 
than any formal right he might enjoy of 
voting by a mere yea or nay, upon genera! 
propoſitions ſuddenly offered to him, and 
which he could have neither a ſhare in fra- 
ming, nor any opportunity of objecting to 
and modifying, 

A privilege which, by raifing in the Pec- 
ple a continual ſenſe of their own ſecurity, 
and affording them undoubted proofs that the 
Government, whatever may be its form, is 
ultimately deſtined to inſure the happi— 
neſs of thoſe who live under it, is both 
one of the greateſt advantages of Freedom, 
and its ſureſt characteriſtic. The kind of 
ſecurity as to their perſons and poſſeſſions, 
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which Subjects who are totally deprived of 
that privilege, enjoy at particular times, un- 
der other Governments, perhaps may intitle 
them to look upon themſelves as the well- 
adminiſtered property of Maſters who rightly 
underſtand their own intereſts; but it is the 
right of canvaſſing without fear the conduct 
of thoſe who are placed at their head, which 
conſtitutes a free Nation. (a) 

In fine, what compleats all thoſe advantages 
which reſult from the ſecurity of the ſupreme 


Executive authority in England, is the nature 


of the means by which this ſecurity is ob- 
tained: means which are totally different 
from thoſe by which the ſame advantage is 
ſo incompleatly procured, and ſo dearly paid 
for, in other Monarchies; and which have 


equally preſerved the Engliſh from the two op- 


poſite calamities, of anarchy digaified with the 
name of liberty, and of total political ſlavery, 
dignified with the name of public tranquillity. 

It is from a happy general arrangement of 
things, that the Power which governs in Eng- 


(a) If we confider the great advantages to public li- 
berty which reſult from the inſtitution of the Trial by 
Jury, and from the Liberty of the Preſs, we ſhall find 
England to be in reality a more Democratical State 
than any other we are acquainted with. The Judi- 
cial power, and the Centyris! power, are veſted in 
the People. | | 
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land, derives that advantageous ſolidity wh'ch 
procures to the People both ſo great a de- 
gree of ſecurity, and ſo extenſive a degree of 
freedom. It is from the Nation itſelf that 
it receives the force with wiich it governs 
the Nation. Its ſupport is harmony, and not 
violence, —conſent, and not terror; and it 
continues to reign through the voluntary paſ- 
ſions of thoſe who are ſubject to it. 
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MATTER XVII. 


How far the examples of Nations that have lift 
their liber, are applicable to England. 


LL Governments having in themſelves, 

ſay thoſe who have written upon that 
ſubject, the principle of their deſtruction (a 
principle inherent in thoſe very cauſes to 
which they owed their proſperity) the ad- 
vantages of the Government of England 
cannot, according to theſe Writers, exempt 
it from that hidden fault which 1s ſecretly 
working its ruin; and M. de Monteſquiev, 
pronouncing at the ſame time, both concern- 
ing the effect, and the cauſe, ſays, that “ the 
« Conſtitution of England will loſe its 
B b 
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e Jiberty,—will periſh. Have not Rome, 
% Lacedzmon, and Carthage, periſhed ? It 
« will periſh when the Legiſlative power 
„ ſhall have become more corrupt than the 
„Executive.“ 

Though I do by no means pretend that 
any human eſtabliſhment can eſcape the fate 
to which we ſee every thing in Nature is 
ſubject, nor am ſo far prejudiced by the ſenſe 
I entertain of the great advantages of the 
Engliſh Government, as to reckon among 
them that of eternity, I will however ob- 
ſerve in general, that, as it differs by its 
ſtructure and reſources fiom all thoſe with 
which Hiſtory makes us acquainted, ſo it 
cannot be ſaid to be liable to the ſame dan- 
gers. To judge of the one from the other, 
is to judge by analogy, where no analogy 1s 
to be found; and my reſpect for the Au- 
thor I have quoted will not hinder me from 
ſaying, that his opinion has not the ſame 
weight with me on this occaſion, that it has 
on many others. 

Having neglected, as indeed all ſyſtema- 
tic Writers upon Politicks have done, at- 
tentively to inquire into the real nature of 
Governments, of Power, ard of Liberty, 
among Mankind, the principles he lays down 
are not always ſo clear, or even ſo juſt, as 
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we might have expected from a Man of ſo 
rea! a genius. When he ſpeaks of England, 
for inſtance, his obſervations are much too 
general; and though he had frequent op- 
portunities of converſing with Men who had 
been perſonally concerned in the public af> 
fairs. of this Country, and had been him- 
ſelf an eye-witfieſs of the operations of the 
Engli ment, yet, when he attempts 
to deſcribe M he rather tells us what he con- 
jectured, than what he ſaw, 

The examples he cites, and the cauſes of 


diſſolution which he aſſigns, particularly con- 


firm this obſervation. The Government of 
Rome, to ſpeak of that which, having gra- 
dually, and as it were of itſelf, fallen to 
ruin, may afford matter for exact reaſoning, 
had no relation to that of England. The 
Roman People were not, in the latter ages 
of the Commonwealth, a People of Citizens, 
but of Conquerors. Rome was not a State, 
but the head of a State, By the immenſity 
of its conqueſts, ic came 1n time to be in a 


manner only an acceſſory part of its own Em- 


pire. Its power became ſo great, that after 
having conferred it, it was at length no longer 
able to reſume it: and from that moment it 
became itſelf ſubject to it, from the ſame rea- 
fon that the P.ovinces themſelves were fo, 
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The fall of Rome, therefore, was an event 


peculiar to its ſitvation; and the change of 


manners which accelerated this fall, had alſo 
an effect which it couid not have had hut in 
that ſame ſituation. Men who had drawn to 
themſelves all the riches of the World, could 
no longer content themſelves with the ſupper 
of Fabricius, and the cottage of Cincinna- 


tus. The People, who were maſters of all 


the corn of Sicily and Africa, were no longer 
obliged to plunder their neighbours for theirs. 
All poſſible Enemies, beſides, being exter- 
minated, Rome, whoſe power was military, 
was no longer an army; and that was the 
moment of her corruption: if, indeed, we 
ought to give that name to what was the in- 
evitable conſequence of the nature of things. 

In a word, Rome was deſtined to lofe her 
Liberty when ſhe loſt her Empire ; and ſhe 
was deftined to loſe her Empire, whenever 
ſhe ſhould begin to enjoy it. 

But England forms a Society founded upon 
principles abſolutely different. All liberty, 
and power, are not accumulated, as it were, 
in one point, fo as to leave, every where 
elſe, only ſlavery and miſery, conſequently 


only ſeeds of diviſion, and ſecret animoſity. 


From the one end of the Iſland to the other 
the ſame laws take place, and the ſame in- 
tereſts prevail: the whole Nation, beſides, 
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equally concurs in the formation of the Go- 


vernment: no part, therefore, has cauſe to 
fear that the other parts will ſuddenly ſupply 
the neceſſary forces to deſtroy its liberty; 
and the whole have, of courſe, no occaſion 
for noſe ferocious kinds of virtue which are 
indiiperiably neceſſary to thoſe who, from 
the ſituatlon in which they have brought 
temicives, are continually expoſed to ſuch 
Gan Sers. 9 9 5557 

TT he ſituation of the People of England, 
therefore, eſſentially differs from that of the 
People of Rome, The form of the Engliſh 
Government does not differ leſs from that of 
the Roman Republic; and the great advan- 
tages it has over the latter for preſerving the 
liberty of the People from ruin, have been 
de':ritei at length in the courle of this Work. 

Thus, for inſtance, the total ruin of the 
Roinan Republic was principally brought 
about by the exorbitant power to which ſe- 
veral of its Citizens were ſucceſſively enabled 
to riſe, In the latter age of the Common- 
wealth, thoſe Citizens went ſo far as to di- 
vide among themſelves the dominions of the 
Republic, in much the ſame manner as they 

might have done lands of their own. And 
to them, others in a ſhort time ſucceeded, 


who not only did the ſame, but who even 
Bb3 


274 THE CONSTITUTION 


proceeded to that degree of tyrannical inſa- 
lence, as to make ceſſions to each other, by 
expreſs and formal compacts, of the lives of 
thouſands of their fellow-Citizens. But the 
great and conſtant authority and weight of 
the Crown, in England, prevent, in their 
very beginning, as we have ſeen, all misfor- 
tunes of this kind ; and the Reader may re- 
collect what has been ſaid before on that 
ſubject. 

At laſt the ruin of the Republic, as every 
body knows, was compleated. One of thoſe 
powerful Citizens we mention, in proceſs of 
time found means to exterminate all his com- 
petitors: he immediately aſſumed to himſelf 
the whole power of the State; and eſtabliſhed 
for ever after an arbitrary Monarchy. But 
ſuch a ſudden and violent eſtabliſhment of 
a Monarchical power, with all the fatal con- 
ſequences that would reſult from ſuch an 
event, are calamities which cannot take place 
in England : that ſame kind of power, we 
ſee, is already in being; it is aſcertained by 
fixed laws, and eſtabliſhed upon regular and 
well-known foundations, 

Nor is there any danger that that power 
may, by the means of thoſe legal prero- 
gatives it already poſſeſſes, ſuddenly aſſume 
others, and at laſt openly make itſelf ab: 
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ſolute. The important privilege of grant- 
ing to the Crown its neceſſary ſupplies, we 
have before obſerved, is veſted in the Na- 
tion: and how extenſive ſoever the prero- 
gatives of a King of England may be, it 
conſtantly lies in the power of his People ei- 
ther to grant, or deny him, the means of 

exerciſing them. 
This right poſſeſſed by the People of Eng- 
land, conſtitutes the great difference between 
them, and all the other Nations that live un- 
der Monatchical Governments. It likewiſe 
gives them a great advantage over ſuch as are 
formed into Republican States, and confers 
on them a means of influencing the conduct 
of the Government, not only more effectual, 
but allo (which is more in point to the ſub- 
ject of this Chapter) incomparably more laſt- 
ing and ſecure, than thoſe reſerved to the 

People in the States we mention. 

| In thoſe States, the political rights which 
uſually fall to the ſhare of the People, are 
5 thoſe of voting in general Aſſemblies, either 
when laws are to be enacted, or Magiſtrates 
to be elected. But as the advantages ariſing 
from theſe general rights of giving votes, 
never are-very clearly aſcertained by the Peo- 
ple, ſo neither are the confequences attending 
particular forms or modes of Eiving theſe 
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votes, generally and compleatly underſtood 


by them. They, in conſequence, never en- 
tertain any ſtrong and conſtant preference 
for one method rather than another; and it 
hence always praves but too eaſy a thing in 
Republican States, either by inſidious pro- 
poſals made at particular times to the People, 
or by well-contrived precedents, or other 
means, firſt, to reduce their political pri- 
vileges to mere ceremonies and forms, and 
at laſt, intirely to aboliſh them. 

Thus, in the Roman Republic, the mode 
which was conſtantiy in uſe for about one 
hundred and fifty years, of dividing the Ci- 
tizens into Centuriæ when they gave their 
votes, reduced the right of the greater part. 
of them, during that time, to little more 
than a ſhadow. After the mode of dividing 
them by Tribes had been introduced by the 
Tribunes, the bulk of the Citizens indeed 
were not, when it was uſed, under ſo great 
a diſadvantage as before; but yet the great 
privileges exerciſed by the Magiſtrates in all 
the public Aſſemblies, the power they aſ- 
ſumed of moving the Citizens out of one 
Tribe into another, and a number of other 
circumſtances, continued to render Se rights 
of the Citizens more and more ineffectual; 
and in fact we do not find that when thoſe 
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rights were at laſt intirely taken from them, 
they expreſſed any great degree of diſcontent. | ' 
In Sweden (the former Government of 
which partook much of the Republican form) 
the right allotted to the People in the Govern- 1 
ment, was that of ſending Deputies to the 
States of the Kingdom, who were to give 
their votes on the reſolutions that were to be 
taken in that Aſſembly. But the privilege of 
the People of ſending ſuch Deputies was, 
in the firſt place, greatly diminiſhed by ſeveral 
eſſential diſadvantages under which theſe De- 
puties were placed with reſpect to the Body, 
or Order, of the Nobles. The ſame pri- 
vilege of the People was farther leſſened by 
denr ving their Deputies of the right of freely 
Ivins their different propoſals before the 
Stalgs, for their aſſent, or diſſent, and attri- 
butiug the excluſive right of framing ſuch 
propoſals, to a private Afſ-mbly which was 
called the dec Committee, Again, the right | 
allowed to the Order of the Nobles, of ha- | 
ving a number of Members in this Secret 
Committee double to that of all the other Or- 
ders taken together, rendered the rights of 
the People ſtill more ineffectual. At the laſt 
Revolution thoſe rights have been in a manſſer 
taken from them; and they do not ſeem to 
have made any great efforts to preſerve them. (a) 
(4) I might have produced examples without num- 
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But the ſituation of affairs in England is 
totally different from that which we have juſt 
deſcribed. The political rights of the Peo- 
ple are inſeparably connected with the right 
of Property, with a right which it is as diffi- 
cult to invalidate by artifice, as it is dangerous 
to attack it by force, and which we ſee that 
the moſt arbitrary Kings, in the full career of 
their power, never have offered to violate 
without the greateſt precautions. A King 
of England, who would enſlave his People, 
muſt begin with doing, for his firſt act, what 
all other Kings reſerve for the laſt; and he 
cannot attempt to deprive his Subjects of their 
political privileges, without declaring war 
againſt the whole Nation at the ſame time, 
and attacking every individual at once in 
his moſt permanent and beſt underſtood in- 
tereſt, 

And the means poſſeſſed by the People of 
England, of influencing the conduct of the 
Government, is not only in a manner ſecure 
againſt any danger of being taken from them : 


ber, of Republican States In which the People have 
been brooght, at one time or other, to ſubmit to the 
total loſs of their political privileges. In the Venetian 
Republic, for inſtance, the right, now excluſively veſted 
in a certain number of families, of enacting laws, and 
elefling the Doge and other Hinte, was originally 
veſted in the whole People. | 
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it is moreover attended with another advan- 
tage of the greateſt importance ; which is 
that of conferring naturally, and as it were 
neceſſarily, on thoſe to whom they truſt the 
care of their intereſts, the great privilege we 
have before deſcribed, of debating among 
themſelves whatever queſtions they think 
conducive to the good of their Conſtituents, 
and of framing whatever bills they think 
proper, and in what terms they chuſe. An 
effential privilege this, which gives them a 
moſt effectual means of providing for the 
ſafety of all the other rights of the People, 


and enables them to check in their beginning 


all attempts of practices that might be dan- 
gerous to public liberty, and even to pro- 
cure thoſe to be aboliſhed that have al- 
ready in any manner whatſoever been eſta- 
bliſhed. 

| How long ſoever the People may have 
remained in a ſtate of ſupineneſs as to 
their moſt valuable intereſts, whatever may 
have been the negle& and even the er- 
rors of their Repreſentatives, the inſtant 
the latter come either to ſee theſe errors, 
or to have a ſenſe of their duty, they be- 
gin, by means of the privilege we men- 
tion, effectually to repair the loſſes of pub- 
lic liberty; they inform both frhemſelves 
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and the body of the people with reſpect to 
the main and eſſential objects of their inte- 
reſts ; they take the neceſſary precautions 
for preventing thoſe abuſes of which they 
complain from being continued, and others 
of the ſame kind from being eſtabliſhed ; and 
the governing Power (whatever dangerous 
advantages it may at firſt fight appear to 
poſſeſs) is thus conſtantly, either confined, or 
brought back, to its ancient limits. (a) 
And I ſhall take this opportunity to make 
the Reader obſerve, in general, how the dit- 
ferent parts of the Engliſh Government mu- 
tually aſſiſt and ſupport each other. It is be- 
cauſe the whole Executive authority in the 
State 1s veſted in the Crown, that the Peo- 
ple may without danger commit the care of 
their liberty to Repreſentatives :---it is be- 
cauſe they ſhare in the Government only 
through theſe Repreſentatives, that they are 
enabled to poſſeſs the great advantage of ira- 
ming and propoſing new laws: but for this 
purpoſe, it is again abſolutely neceſſary that 


(a) The Reader may remember that among the Acts 
of which the Parliament obtained the abolition 1n the 
boginning of the reign of Edward VI. that Act was com- 
priſed which had enacted, that the Proclamations of the 
Crown ſhould have the force of Law. The Parliament 
who had paſſed that Act, ſeemed to have done at that 
time, what the Daniſh Nation did a century afterwards. 


- 
* 
— r . ⁵˙ .. ⁵ ᷣͤ ˙ > Deas. 
. 9 


— 


OF ENGLAND. 381 


the Crown, that is to ſay, a Veto of extraor- 
dinary power, ſhould exiſt in the State. 

It is, on the other hand, becauſe the ba- 
lance of the People is placed in the right of 
granting to the Crown its neceſſary ſupplies, 
that the latter may, without danger, be in- 
truſted with the great authority we mention; 
and that the right, for inſtance, which 1s 
veſted in it of judging of the proper time for 
calling and diffolving Parliaments (a right 
abſoluteiy neceſſary to its preſervation) may 
exiſt without producing, ip/o facto, the ruin 
of public Liberty. The fineſt Government 
upon Earth, or rather that which has hither— 
to been founded upon principles the modi 
conſonant with human Nature, was in dan- 
ger of total deſtruction, when Bartholomew 
Columbus was on his paſſage to England, to 
teach Henry the Seventh the way to Mexico 
and Peru. (a) 

As a concluſion of this ſubject (which 
might open a field for ſpeculations witnout 
end) I ſhall take notice of an advantage pe- 
culiar to the Engliſh Government, and 
which, more than any other we could men- 


(a) As affairs are ſituated in England, the diſſolution 
of a Parliament on the part of the Crown, 15 no more 
than an appeal either to the People themſelves, er to 
another Parliament, 
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tion, muſt contribute to its duration. All the 
political paſſions of Mankind, if we attend 
to it, are ſatisfied and provided for in the 
Engliſh Government; and whether we look at 
the Monarchical, or the Ariſtocratical, or 
the Democratical part of it, we find all thoſe 
powers already ſettled in it in a regular man- 

ner, which have an unavoidable tendency to 
ariſe, at one time or other, in all human So- 
cieties. 

E If we could for an inſtant ſuppoſe that 
the Engliſh form of Government, inſtead of 
having been the effect of a lucky concur- 
rence of fortunate circumſtances, had been 
eſtabliſhed from a ſettled plan by a Man who 
had diſcovered, beforehand and by reaſoning, 
all thoſe advantages reſulting from it which 
we now perceive from experience, and had 
ur.dertaken to point them out to other M-n 
capable of judging of what he faid to them, 
the following is, no doubt, the manner ia 
which he would have ſpoken to them. 

Nothing, is more chimerical, he would 
have ſaid, than a ſtate of either total equality, 
or total liberty amongſt Mankind, In all 
ſoci:ties of Men, ſome Power will neceſ- 
farily ariſe, This Power, after gradually 
becoming confined to a ſmaller number of 
perſons, will, by a like neceſſity, at laſt fall 
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into the hands of a ſingle Leader; and theſe 
two effects (of which you may ſee conſtant ex- 
amples in Hiſtory) flowing from the ambi- 
tion of one part of Mankind, and the various 
affections and paſſions of the other, are abſo- 
lutely unavoidable. 

Let us, therefore, admit this evil at once, 
ſince it is impoſſible to avoid it. Let us, of 
ourſelves, eſtabliſh a Chief among us, ſince 
we muſt, ſome time or other, ſubmit to one: 
we ſhall by this means effectually prevent the 
conflicts that would ariſe among the compe- 
titors for that ſtation. But let us, above all, 
eſtabliſh him ſingle; leſt, after ſucceſſively 
railing himſelf on the ruins of his Rivals, he 
ſhould eſtabliſh himſelf, whether we will or 
not, and through a train of the mcſt pernicious 
cembinatiors. 

Let us even give him every thing we can 
poſſibly give without endangering our ſecu— 
rity. Let us call him our Sovereign; let us 
make him conſider the State as being his own 
patrimony; let us grant him, in ſhort, ſuch 
perſonal privileges as none of us can ever 
hope to rival him in, and we ſhall find that 
what we were at firſt inclined to conſider as à 
great evil, will be in reality a ſource of adyan- 
tages to the community, —we ſhall be the 
better able to ſet bounds to that Power which 
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we ſhall have thus fixed and aſcertained in 
one place; we ſhall have the more intereſted 
the Man whom we ſhall have put in poſſeſ- 
ſion of ſo many advantages, in the faithful 
diſcharge ,of his duty; and we ſhall have 
thus procured for each of us, a powerful 
protector. at home, and for the whole Com- 
munity, a defender againſt foreign enemies 
ſuperior to all poſſible temptation of betraying 
his Country. 

You may alſo have obſerved, he would 
continue, that in all States, there naturally 
ariſes around the perſon, or perſons, who are 
inveſted with the public power, a claſs of 
Men, who, without having any actual ſhare 
in that power, yet partake of its luſtre : who, 
pretending to be diſtinguiſhed from the reſt 
of the Community, do, from that very circum- 
ſtance, become diſtinguiſhed from them: and 
this diſtinction, though only matter of opi- 
nion, and at firſt thus ſurreptitiouſly obtained, 
yer, becomes at laſt the ſource of very grievous 
effects. 

Let us therefore regulate this evil which 
we cannot intirely prevent. Let us eſtabliſh 
this claſs of Men who would otherwiſe grow 
up among us without our knowledge, and 
gradually acquire the moſt pernicious privi- 
leges : let us grant them diſtinctions that are 
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viſible and clearly aſcertained: their extent 


will, by this means, be the better underſtood, 
and they will of courſe be much leſs likely 
to become dangerous. By this means alſo, 


we ſhall preclude all other perſons from the 


hopes of uſurping them. As to pretend to 
diſtinctions can thenceforward be no longer a 
title to obtain them, every one who ſhall 
not be expreſsly included in their number, 
muſt continue to confeſs himſelf one of the 
People; and juſt as we ſaid before, let us 
chuſe ourſelves one Maſter that we may not 
have fifty, ſo let us again ſay on this occaſion, 
let us eſtabliſh three hundred Lords, that we 
may not have ten thouſand Nobles. 

Befides, our pride will better reconcile 
itſelf to a ſuperiority which it will no longer 
think of diſputing, Nay, as they will them- 
ſelves ſee us to be beforehand in acknow- 
ledging it, they will think themſelves under 
no neceſſity of being inſolent to ſurniſh us a 
proof of it. Secure as to their privileges, all 
violent meaſures on their part for maintain- 
ing, and at laſt perhaps extending them, will 
be prevented : they will never combine to- 
gether with any degree of veheraence, but 
when they really have cauſe to think them- 
ſelves in danger; and by having made them 
indiſputably great Men, we ſhall have a 
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chance of often ſeeing them behave like mo- 
deſt and virtuous Citizens. 

In fine, by being united in a regular Aſ- 
ſembly, they will form an intermediate Body 
in the State, that is to ſay, a very uſeful part 
of the Government. 

It is alſo neceſſary, our e would 
farther add, that we, the People, ſhould have 
an influence upon the Government: it is 
neceſſary for our own ſecurity; it is no leſs 
neceſſary for the ſecurity of the Government 
itſelf. But experience muſt have taught you, 
at the ſame time, that a great body of Men 
cannot act, without being, though they are 
not aware of it, the inſtruments of the de- 
ſigns of a ſmall number of perſons; and that 
the power of the People is never any thing 
but the power of a few Leaders, who {though 
it may be impoſſible to tell when, or how) 
have found means to ſecure to themſelves. 
the direction of its exerciſe. ' 

Let us, therefore, be alſo beforehand with 
this other inconvenience, Let us effect 
openly what would, otherwiſe, take place 
in ſecret. Let us intruſt our power, before 
it be taken from us by addreſs. Thoſe whom 
we ſhall have expreſsly made the depoſitaries 
of it, being freed from any anxious care 
about ſupporting themſelves, will have no 
object but to render it uſeful. They will 
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ſtand in awe of us the more, becauſe they 
will know that they have not impoſed upon 


us; and inſtead of a ſmall number of Lead- 


ers, who would imagine they derive their 
whole importance from their own dexterity, 
we ſhall have expreſs and acknowledged Re- 


prelentatives, who will be accountable to us 


tor the evils of the State. 

But above all, by forming our Govern- 
ment of a ſmall number of perſons, we ſhall 
prevent any diſorder that may take place in 
it, from ever becoming dangerouſly extenſive. 
Nay more, we ſhall render 1t capable of in- 
eſtimable combinations and reſources, which 
would be utterly impoſſible in that Govern» 
ment of all, which never can be any thing 
but uproar and confuſion. 

In ſhort, by expreſsly diveſting ourſelves of 
a power of which we ſhould, at beſt, have 


had only an apparent enjoyment, we ſhall 


be intitled to make conditions for ourſelves: 
we will inſiſt that our liberty be augmented ; 
we will, above all, reſerve to ourſelves the 
right of watching and cenfuring that admin - 
ſtration which will have been eſtabliſhed 
only by our own conſent. We ſhall the 
better ſee its defects, becauſe we ſhall be 
only its Spectators; we ſhall correct them the 
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better, becauſe we ſhall be independent of 
it.” (a) | 

The Engliſh Conſtitution being founded 
upon ſuch principles as thofe we have juſt 
deſcribed, no true compariſon can be made 
between it, and the Governments of any other 
States; and ſince it evidently inſures. not 
only the liberty, but the genera! ſatisfaction 
in all reſpects of thoſe who are ſubject to it, 
in a much greater degree than any other Go- 
vernment ever did, this conſideration alone 
affords ſufficient ground to conclude, without 
looking farther, that it is alſo much more 
likely to be preſerved from ruin. 

And indeed we may obſerve the remarka- 
ble manner in which it has been maintained 
in the midſt of ſuch general commotions as 
ſeemed unavoidably to prepare its deſtruc- 
tion. It roſe again, we ſee, after the wars 
between Henry the Third and his Barons ; 
after the uſurpation of Henry the Fourth; 


(a) He might have added, - As we will not ſeek to 
counter act nature, but rather to follow it, we ſhall be 
able to procure ourſelves a mild Legiflation, Let us 
not be without cauſe afraid of the power of one Man : 
we ſhall have no need either of a Tarpeian rock, or of 
a Council of Ten. Having expreſsly allowed to the 
People a liberty to enquire into the conduct of Govern- 
ment, and to endeavour to correct it, we ſhall need 
neither State · priſons, nor ſecret Informers. 
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and after the long and bloody contentions 
between the Houſes of York and Lancaſter. 
Nay, though torally deſtroyed in appearance 
after the fall of Charles the Firſt, and though 
the greateſt efforts had been made to eſtabliſh 
another form of government in its ſtead, 
yet, no ſooner was Charles the Second called 
over, than the Conſtitution was re-eſtabliſhed 
upon all its ancient foundations. 

However, as what has not happened at 
one time, may happen at another, future 
Revolutions (events which no form of Go- 
vernment can totally prevent) may perhaps 
end in a different manner from that in which 
paſt ones have been terminated, New com- 
binations may poſſibly take place among the 
then ruling Powers of the State, of ſuch a 
nature as to prevent the Conſtitution, when 
peace ſhall be reſtored to the Nation, from ſet- 
tling again upon its ancient and genuine foun- 
dations ; and it would certainly be a very bold 
aſſertion to decide that both the outward 
form, and the true ſpirit of the Engliſh Go- 
vernment, would again be preſerved from 
deſtruction, if the ſame dangers to which 
they have in former times been expoſed, 
ſhould again happen to take place. 

Nay, ſuch fatal changes as thoſe we men- 
tion, may be introduced even in quiet times, or 
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at leaſt, by means in appearance conſtitutional, 
Advantages, for inſtance, may be taken by 
particular factions, either of the feeble tem- 
per, or of the miſconduct, of ſome future 
King. Temporary prepoſſeſſions of the Peo- 
ple may be made uſe of, to make them con- 
cur in doing what will prove afterwards the 
ruin of their own liberty. Plans of apparent 
improvement in the Conſtitution, forwarded 
by Men who ſhall proceed without a due 
knowledge of the true principles and founda- 
tions of Government, may produce effects 
quite contrary to thoſe which were intended, 
and in reality prepare its ruin. (a) The 


() Inſtead of looking for the principles of Politics 
in their true ſources, that 1s to ſay, in the nature of 
the affections of Mankind, and of thoſe ſecret ties 
by which they are united together in a ſtate of Society, 
Men have treated that ſcience in the ſame manner as 
they did natural Philoſophy in |the times of Ariſtotle, 
continually recurring to occult cauſes and principles, 
from which no uſeful conſequence could be drawn. 
Thus, in erder to ground particular aſſertions, they 
have much uſed the word Conſtitution, in a perſonal 
ſenſe,, the Conſditution loves, the Conſtitution forbids, 
and the like. At other times, they have had recourſe 
to Luxury, in order to explain certain events; and 
at others, to a ftill more occult cauſe, which they have 
called corruption: and abundance of compariſons, 
drawn from the human Body, have been alſo uſed for 
the ſame purpoſes. Nor is it only the obſcurity of thg 
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Crown, on the other hand, may, by the ac- 
quiſition of foreign dominions, acquire a fatal 
independency on the People: and if, with- 
out entering into any farther particulars on 
this ſubject, I were required to point out the 
principal events which would, if they were 
ever to happen, prove immediately the ruin 
of the Engliſh Government, I would anſwer, 
the Engliſh Government will be no more, 


either when the Crown ſhall become inde- 


pendent on the Nation for its ſupplies, or 


when the Repreſentatives of the People ſhall 


begin to ſhare in the Executive authority. (a) 


writings of Politicians, and the impoſſibility of ap- 
plying their ſpeculative Doctrines to practical uſes, 
that proves that ſome peculiar and uncommon difficul- 
ties attend the inveſtigation of political truths ; but the 
ſingular perplexity which Men in general, even the 
ableſt, labour under when they attempt to diſcuſs ab- 
ſtract queſtions in politics, alſo juſtifies this obſerva- 
tion, and proves that the true firſt principles of this 
Science, whatever they are, lie deep in both the hu- 
man heart and underſtanding. | 

(a) And if at any time, any dangexous changes were 
to take place in the Engliſh Conſtitution, the perni- 
cious tendency of which the People were not able at 


_ firſt to diſcover, reſtrictions on the Liberty of the Preſs, 


and on the Power of Juries, will give them firſt in- 
formation, 
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CHAPTER XIX. 


Concluſion —A few words on the nature of the 
 Divifions that take place in England. 


Shall conclude this Work with a few 

obſervations on the total freedom from 
violence with which the political debates and 
contentions in England are conducted and 
terminated, in order both to give a farther 
proof of the ſoundneſs of the principles on 
which the Engliſh Government is founded. 
and to confute, in general, the opinion of 
foreign Writers or Politicians who, miſled by 
the apparent heat with which theſe debates 
are ſometimes carried on, and the rumours to 
which they give occaſion, look upon England 
as a perpetual ſcene of civil broils and diſ- 
ſenſions. l 

In fact, if we conſider, in the firſt place, 
the conſtant tenour of the conduct of the 
Parliament, we ſhall fee that whatever differ- 
ent plans the ſeveral Orders that compoſe it, 
may at times purſue, and whatever uſe they 
may, in conſequence, make of their privi- 
leges, they never go, with regard to each 
other, beyond the terms, not only of de- 
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cency, but even of that Re TS AR under- 
ſtanding which ought to prevail among them. 

Thus the King, though he preſerves the 
ſtyle of his Dignity, never addreſſes the two 
Houles, but in terms of regard and affection; 
and if at any time he chuſes to refuſe their 
Bills, he only ſays that he will conſider of 
them; which is certainly a gentler expreſ- 
ſion than the word Veto. 

The two Houſes on their part, though very 
jealous, cach within their own walls, of the 
freedom of Speech, are, an the other hand, 
extremely careful that that liberty ſhall never 
break out into unguarded expreſſions with 
regard to the perſon of the King. It is even 
a conſtant rule among them never to mention 
him, when they mean to blame the admini- 
ſtration ; and thoſe things which they may 
chuſe to cenſure, even in the Speeches made 
by the King in perſon, and which are plainly 
his own acts, are never conſidered but as the 
faults of his Miniſters, or in general of thoſe 
who have adviſed him. | | 

The two Houſes are alſo equally attentive 
to prevent every ſtep that may be inconſiſtent 
with that reſpe& which they mutually owe to 
one another, The examples of their differ- 
ences with each other, are very rare, and were 
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for the moſt part mere miſunderſtandings. 
Nay, in order to prevent all ſubject of alter- 
cation, the cuſtom is, that when one of the 
two Houſes refufes to conſent to a Bill pre- 
ſented by the other, no formal declaration is 
made of ſuch refuſal; and the Houſe whoſe 
Bill is rejected, learns its fate only from their 
hearing no more of it, or by what the Mem- 
bers may be told as private perſons. 

In each Houſe, the Members take care, 
even in, the heat of debate, never to go be- 
yond certain bounds in their manner of ſpeak- 
ing of each other; and if they were to offend 
in that reſpect, they would certainly incur the 
cenſure of the Houſe. And as reaſon has 
taught Mankind to refrain, in their wars, 
from all injuries to each other that have 
no tendency to promote the object of their 
contentions, ſo a kind of Law of Nations 
(if I may ſo expreſs myſelf) has been intro- 
duced among the perſons who form the 
Parliament, and take a part in the de- 
bates: they have diſcovered that they may 
very well be of oppoſite parties, and yet, 
not hate and perſecute one another. Coming 
freſh from debates carried on even with con- 
ſiderable warmth, they meet without reluc- 
rance in the ordinary intercourſe of life; and 


OF ENGLAND. 395 


ſuſpending all hoſtilities, they hold every place 
out of Parliament, to be neutral ground. 

With regard to the generality of the Peo- 
ple, as they never ate called upon to come 
to a final deciſion with reſpect to any public 
meaſures, or expreſsiy to concur in ſupport- 
ing them, they preſerve themſelves ſtill more 
free from party ſpirit than cheir Repreſenta- 
tives themſelves ſometimes are. Confidering, 
as we have obſerved, the affairs of Govern- 
ment as only matter of ſpeculation, they ne- 
ver have cccafion to engage in any vehement 
conteſts among themſelves on that account. 
Much leſs do they allow themſelves to take 
an ative and violent part in the differences of 
particular factions, or the quarrels of private 
individuals. And thoſe family feuds, thoſe 
party animoſities, thoſe victories and conſe- 
quent outrages of alternately ſucceſsful fac- 
tions, in ſhort, all thoſe inconveniences which 
in ſo many other States have conſtantly been 
the attendants of liberty, and which Authors 
tell us we muſt ſubmit to as the price of it, 
are things totally unknown in England. 
But are not the Engliſh perpetually ma- 
king complaints againſt the Adminiſtration ? 
and do they not ſpeak and write as if they 
were continually expoſed to grievances of 
every kind ? 
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Undoubtedly, I anſwer, in a Society of 
Beings ſubject to error, diſſatisfactions, from 
one quarter or other, will neceſſarily ariſe, 
and in a free Society, they will be openly ma- 
nifeſted by complaints. Beſides, as every Man 
in England is permitted to give his opinion 
upon all ſubjects, and as, to watch over the 
Adminiſtration, and to complain of griev- 
ances, is the proper duty of the Repreſenta- 
tives of the People, complaints muſt ne- 
ceſſarily be heard in ſuch a Government, and 
even more frequently, and upon more ſub- 
jects, than in any other. 

But thoſe complaints, it ſhould be remem- 
bered, are not, in England, the cries of op- 
preſſion forced at laſt to break its ſilence. 
They do not ſuppoſe hearts deeply wounded. 
Nay, I will go farther, they do not even ſup- 
poſe very determinate ſentiments; and they are 
often nothing more than the firſt vent which 
Men give to their new, and yet unſettled con. 
ceptions. 

Ihe agitation of men's minds is not there- 
fore in England what it would be in other 
States; it is not the ſymptom of a profound 
and general diſcontent, and the forerunner of 
violent commotions. Foreſeen, regulated, even 
hoped for by the Conſtitution, it animates 
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all parts of the State, and is to be con- 
fidered only as the beneficial viciſſitude of the 
ſeaſons. The Power which governs, being 
dependant on the Nation, but poſſeſſing at 
the ſame time the general affection of the 
People, is often thwarted, but never endan- 
gered. Like a vigorous Tree which ſtretches 
its branches far and wide, the ſlighteſt breath 
puts it in motion; but it acquires and exerts 
at every inſtant a new degree of force, and 
reſiſts the Winds, both by the ſtrength and 
elaſticity of its fibres, and the depth of its 
roots. 


In a word, whatever Revolutions may at 
times happen among the perſons who conduct 
the public affairs in England, they never oc- 
caſion the ſhorteſt ceſſation of the power of 
the Laws, nor the ſmalleſt diminution of the 
fecurity of individuals. A Man who ſhould 
have incurred the enmity of the moſt power- 
ful Men in the State—what do I ſay ?—though 
he had, like another Vatinius, drawn upon 
himſelf the united deteſtation of all parties, 
he might, under the protection of the Laws, 
.and by keeping within the bounds preſcribed 
by them, continue to ſet both his enemies 
and the whole Nation at defiance. 


The limits preſcribed to this book do not 
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allow us to enter into any farther particulars 
on the ſubje& we are treating here; but if 
we were to make an inquiry into the in- 
fluence which the Engliſh Government has 
on the manners and cuſtoms of the People 
of England, perhaps we ſhould find that, 
inſtead of inſpiring them with any diſpoſition 
to diforder or anarchy, it produces on them 
a quite contrary effect. As they ſee the 
higheſt Powers in the State conſtantly ſub- 
mit to the Laws, and they receive, them- 
ſelves, ſuch a certain protection from theſe 
laws, whenever they appeal to them, it is 
impoſſible but they muſt inſenſibly contract 
a deep-rooted attachment and reſpect for 
them, which can at no time ceaſe to have 
ſore influence on their actions. And in 
fact, we ſee that even the lower claſs of the 
People, in England, notwithſtanding the 
apparent exceſſes into which they are ſome- 
times hurried, poſſeſs a ſpirit of juſtice and 
order, ſuperior to what is to be obſerved in 
the ſame rank of Men in other Countries. 
The extraordinary indulgence which is ſhewn 
to accuſed perſons of every degree, is not 
attended with any of thoſe pernicious con- 
{equences which we might at firſt be apt to 
fear from it. And it is perhaps to the na- 
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ture of the Engliſh Government itſelf (how- 
ever remote the cauſe may ſeem) and to 
the ſpirit of Juſtice it continually and inſen- 
fibly diffuſes throughout all orders of the 
People, that we are to attribute the ſingular 
advantage poſſeſſed by the Engliſh Nation, 
of employing an incomparably milder mode 
of adminiſtering Juſtice in criminal matters, 
than any other Nation, and at the ſame time 
of affording perhaps fewer inſtances of vio- 
lence or cruelty. 

Another conſequence which we might ob- 
ſerve here, as flowing alſo from the princi- 
ples of the Engliſh Government, 1s the mo- 
derate behaviour of all thoſe who are in- 
veited with any branch of public authority. 
And if we look at the conduct of all public 
Officers in England, from the Miniſter of 
State, or the Judge, down to the loweſt 
officers of Juſtice, we find a ſpirit of for- 
bearance and lenity prevailing in England, 
among all perſons in power, which cannot. 
but create the greateſt ſurpriſe in thoſe who 
have viſited other Countries. 

One circumſtance more I ſhall obferve 
here, as peculiar to England, which 1s the 
conſtant attention of the Legiſlature in pro- 
viding for the intereſts and welfare of the 
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People, and the indulgences ſhewn by them 
to their very prejudices. Advantages theſe, 
which are no doubt the conſequence of the 
general ſpirit which animates the whole 
Engliſh Government, but are alſo particu- 
tarly owing to that circumſtance peculiar to 
it, of having lodged the active part of Le- 
giſlation in the hands of the Repreſentatives 
of the Nation, and committed the care of 
alleviating the grievances of the People to 
perſons who either feel them, or ſee them 
nearly, and whoſe ſureſt path to advance- 
ment and glory is to be active in finding re- 
medies for them. 

Not that I mean, however, that no abuſes 
take place in the Engliſh Government, and 
that all poſſible good laws are made in it, 
but that there 1s a conſtant tendency in it 
both to correct the one, and improve the 
other. And that all the laws that are in 
being, are certainly executed, whenever ap- 
pealed to, is what I look upon as the cha- 
racteriſtic and undiſputed advantage of the 
Engliſh Conſtitution. A Conſtitution the 
more likely to produce all the effects we have 
mentioned, and to procure in general the 
happineſs of the People, in that it has taken 
Mankind as they are, and has not endea- 
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voured to prevent every thing, but to regu- 
late every thing. I ſhall add, the more dif- 
ficult to diſcover, becauſe its form was com- 
plicated, while its principles were natural 
and ſimple. Hence it 1s that the Politicians 
of Antiquity, ſenſible of the inconveniences 
of the Governments they had opportunities 
of knowing, wiſhed for the eſtabliſhment 
of ſuch a Government, without much hopes 
of ever ſeeing it effected: (a) nay, Tacitus, 
the beſt Judge of them all, conſidered it as 
a project intirely chimerical. (2) Nor was 
it becauſe he had not thought of it, had not 
reflected on it, that he was of this opinion. 
He had ſought for ſuch a Government, had 
had a glimpſe of it, and yet continued to 
pronounce it impracticable. 

Let us not therefore aſcribe to the con- 
fined views of Man, to his imperfect ſaga- 
city, the diſcovery of this important ſecret. 


(a) © Statuo eſſe optime conſtitutam Rempublicam 
© quz ex tribus generibus 1111s, regali, optimo, & po- 
*« pulari, modicè confuſa.” —Cic. fragm. 

(4) ** Cunctas Nationes & Urbes, Populus, aut 
“ Priores, aut Singuli, regunt. Delecta ex his & con- 
4 ſtituta Reipublicz forma, laudari facilius, quam eve- 
e nire; vel fi evenit, haud diuturna eſſe potelt,” — 
Tac. Ann. L. iv, : | | 
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The world might have grown old, genera- 
tions might have ſucceeded generations, ſtill 
ſeeking it in vain, It has been by a fortunate 
conjunction of circumſtances, I will add, by 
the affiſtance of a favourable fituation, that 
Liberty has at laſt been able to erect herſelf 
a Temple. 

Invoked by every Nation, but of too de- 
licate a nature, as it ſhould ſeem, to ſubſiſt 
in Societies formed of ſuch imperfe& beings 
as Mankind, ſhe ſhewed, and but juſt ſhewed, 
herſelf, to the ingenious Nations of antiquity 
that inhabited the ſouth of Europe. They 
were conſtantly miſtaken in the form of the 
worſhip they paid to her, As they continually 
aimed at extending dominion and conqueſt 
over other Nations, they were no leſs miſtaken 
in the ſpirit of that worſhip; and though 
they continued for ages to pay their devotions 
to her, ſhe ſtill continued, with regard to 
them, to be the unknown Goddeſs. 

Excluded, ſince that time, from thoſe places 
to which ſhe had ſeemed to give a preference, 
drivea to the extremity of the Weſtern 
World, baniſhed even out of the Continent, 
ſhe has taken refuge in the Atlantic Ocean. 
It is there, that, freed from the danger of 
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external diſturbance, and affiſted by a happy 
pre- arrangement of things, ſhe has been able 
fully to diſplay the form that ſuited her; and 
ſhe has found ſix centuries. to have been ne- 
ceſſary to the completion of her Work. 
Being ſheltered, as it were, within a Cita- 
del, ſhe there reigns over a Nation which 
is the better entitled to her favours as it en- 
deavours to extend her Empire, and carries 
with it, to every part of its dominions, the 
bleſſings of induſtry and equality. Fenced 
in on every fide, to uſe the expreſſions of 
Chamberlayne, with a wide and deep ditch, 
the ſea, guarded with ſtrong outworks, its 
ſhips of war, and defended by the courage 
of its Seamen, it preſerves that important 
ſecret, that ſacred fire, which 1s ſo difficult 
to be kindled, and which, if it were once 
extinguiſhed, would perhaps never be lighted 
again, When the World ſhall have again 
been laid waſte by Conquerors, it will fill 
continue to ſhew Mankind, not only the prin- 
ciple that ought to unite them, but what is 
of no leſs importance, the form under which 
they ought to be united. And the Phi- 
loſopher, when he reflects on what is con- 
ſtantly the fate of civil Societies amongſt 
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Men, and obſerves with concern the numerous 
-and powerful cauſes which ſeem, as it were, 
unavoidably to conduct them all to a ſtate of 
incurable political Slavery, takes comfort in 
ſeeing that Liberty has at laſt diſcloſed her 
ſecret to Mankind, and ſecured an Aſylum 
to herſelf. 


THE END: 
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